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Summoni. 

UNITED STATES DISTRICT COURT 
SouTHEBN District of New York 

[SAME TITLE] 

To the above named Defendants : 

You are hereby summoned and required to serve upon 
Pollack & Singer, plaintiff’s attorneys, whose address is 
61 Broadway, New York, N. Y, 10006, an answer to the com- 
plaint which is herewith served upon you, within 20 days 
after service of this summons upon you, exclusive of the day 
of service. If you fail to do so, judgment by default will be 
taken against you for the relief demanded in the complaint. 

John Livingston, 
Glerh of Court. 

E. A. Becker, 

Deputy Clerk, 

[Seal of Court] 

Date: May 24, 1972, New York, N. Y, 
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Complaint. 

UNITED STATES DISTEICT COURT 

SOXJTHEBN DiSTEICT OF NbW YoEK 


[SAME TITLE] 


The Complaint 

Plaintiffs allege (on information and belief except as to 
paragraphs 1, 2, 4 through 13, 16, 17, 19, 24 and 29) j 

The Parties 

1. Plaintiff, 1050 Tenants Corp. (hereinafter “the Cor- 
poration”) is a New York corporation organized pursuant to 
Section 402 of the Business Corporation Law, with an au- 
thorized capital of 45,000 shares of $1.00 par value, of which 
42,400 shares are allocated to apartments in an apartment 
house building located at 1050 Park Avenue, in the City, 
County and State of New York and owned by the Corpora- 
tion, which is also the address of the principal and only office 
of the Corporation. 

2. Plaintiffs Herbert Saltzman and Joan Saltzman (“the 
Saltzmans”) are and have been the purchasers, and at all 
times pertinent hereto, the owners and holders of 710 shares 
of the Corporation ; they sue both individually and, pursuant 
to Rule 23, Fed. R. Civ. P., as or on behalf of a class (defined 
hereinbelow and sometimes referred to as “the Class” or as 
“the Purchasers”) of which they are and were members. 

3. Defendants Peter Jakobson, John R. Jakobson, Arthur 
D. Emil, and Lawrence A. Kobrin (hereinafter sometimes 
“the Sponsors”) were the sponsors and promoters of the 
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cooperative plan pursuant to which the Corporation was or- 
ganized and the Purchasers purchased their shares of the 
stock of the Corporation from the Sponsors and/or the Cor- 
poration. Until after the sales to the Purchasers of shares 
of stock of the Corporation (more fully described herein- 
below), the Sponsors dominated and controlled the Corpora- 
tion and directed, indirectly or directly, the management, 
actions and all policies and decisions of the Corporation and 
were, for all intents and purposes, the equivalent of or other- 
wise de facto were the Corporation or its Board of Directors 
or its alter ego, and otherwise controlled the Corporation 
within the meaning of Section 15 of the Securities Act of 1933 
and Section 20(a) of the Securities Exchange Act of 1934 and 
the rules and regulations promulgated thereunder. 


Jurisdiction , 

4. Jurisdiction of this Court over this action is based upon 
28 U.S.C. Section 1331(a) and upon Section 22(a) of the 
Securities Act of 1933 (15 U.S.C. Section 77v (a)), Section 27 
of the Securities Exchange Act of 1934 (15 U.S.C. Section 
78aa) and upon the principle of pendent jurisdiction; the 
amount in controversy exceeds $10,000, exclusive of interest 
and costs. 

5. This action arises under Sections 15 and 17(a) of the 
Securities Act of 1933, Sections 10(b) and 20(a) of the Se- 
curities Exchange Act of 1934 and the Rules and Regulations 
of the Securities and Exchange Commission promulgated 
thereunder, including Rule lOb-5; this action also arises 
under Section 352 of the General Business Law of the State 
of New York and under connnon law. 


6, The claims of the Purchasers and of the Corporation 
are in respect of or arise out of the same series of transac- 
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tions or occurrences, and questions of law and fact common 
to all plaintiffs will arise in this action. 

Class Action Allegations 

7. This action is brought by the Corporation as an in- 
dividual action and by the Purchasers as an individual and a 
class action pursuant to Rule 23(b)(1)(b) and Rule 23(b) 
Fed. R. Civ. P. 

8. The Class in behalf of which the Saltzmans bring 
this action consists of all persons similarly situated who 
purchased shares of the Corporation as a result of the 
wrongs alleged hereinbelow in or after May, 1968 until 
approximately June 30, 1969. 

9. The members of the Class are so numerous that it 
is impractical to bring them all before the Court ; the Class 
consists of the owners and former owners of the shares 
of the Corporation and the numerous apartments ' in the 
building now owned by the Corporation at 1050 Park Ave- 
nue, New York, New York (as defined in paragraph 8 
supra), totalling at least 50 persons or families. 

10. Common questions of law and fact exist as to all 
members of the Class, including inter alia : 

a) whether the defendants made the misrepresen- 
tations set forth hereinbelow in paragraph 22 ; 

b) whether the defendants omitted to state the facts 
set forth hereinbelow in paragraph 23 ; 

c) what defendants actually knew or should have 
known at the time of their dealings with the Class ; 

d) to what extent the shares of stock of the Cor- 
poration sold to the members of the Class were worth 
less than they would have been had the representa- 
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tives and statements made by defendants to the mem- 
bers of the Class been true and complete; 

e) whether the wrongs alleged are actionable under 
the statutes cited and at common law. 

11. The claims of the Saltzmans are typical of the claims 
of the Class; the Saltzmans are shareholders of the Cor- 
poration and resident owners of 1050 Park Avenue, who 
purchased from or through defendants as a result of the 
wrongs herein alleged. 

12. The Saltzmans will fairly and adequately represent 
the interests of the Class; their interests are not antag- 
onistic to the Class and they intend to prosecute this action 
vigorously and in a creditable manner. The Saltzmans 
have retained to represent them counsel who are compe- 
tent and experienced in this type of litigation and in liti- 
gation before this Court. 

13. Conducting this action as a Class action is superior 
to all other available methods of fair and efficient ad- 
judication of this controversy since : 

a) the members of the Class are too numerous to 
permit the institution and prosecution of separate 
actions; the cost and expense of such individual ac- 
tions by individual purchasers alone when weighed 
against the recovery obtainable, would be prohibitive 
to the point of constituting an actual bar to the bring- 
ing of such action; 

b) to the best of the plaintiffs’ Imowledge, this 
action is the only action against defendants for the 
wrongs herein complained of ; 

c) The wrongs complained of herein involve com- 
plex questions of both law and fact, which questions 
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are common between the Saltzman and the Class; 
conducting this action as a Class action thus will re- 
sult in substantial convenience to defendants and 
will be in the interests of the eflSciency of judicial 
administration and of uniformity and justice, by 
saving judicial time and avoiding a multiplicity of 
results, trials and decisions. 

d) to prosecute and trj" the Saltzmans’ claims (as- 
serted in their own behalf and on behalf of the Class) 
as a class action will present no greater difficulties 
than other cases of this nature which have heretofore 
been declared by this Court maintainable as class 
actions. 


Pacts Commoij to All Claims 

14. During about 1968 and January of 1969, the Spon- 
sors conceived of, drafted, administered and brought into 
being and operation a plan and transaction between and 
involving themselves, the Corporation and the Purchasers, 
the essential terms and ingredients of which were the 
following; 

a) the Sponsors would form, control and administer 
the Corporation; 

b) the Corporation (at the discretion and through 
the acts of the Sponsors) would issue and sell its 
shares to the public; 

c) the Purchasers (as a result of negotiations and 
agreements reached with the Sponsors for themselves 
and for the Corporation) would purchase the shares 
of the Corporation, paying therefor cash, which cash 
would be delivered into escrow to or for the Sponsors ; 
and 
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d) the Sponsors would deliver to the Corporation 
some of the said cash received from the issuance and 
sales of the Corporation’s shares of stock, together 
with title and ownership to the building and fee at 
1050 Park Avenue, New York City, keeping the bal- 
ance of the cash for themselves. 

15. The Sponsors in the said plan and transaction acted 
in the capacity (among other capacities) of dealer, selling 
agent and underwriter in and in connection with the issu- 
ance and sales of the shares of stock of the Corporation; 
and as a result thereof (and of their other actions and 
capacities in the plan and transaction) the Sponsors owed 
fiduciary and other duties of care, loyalty, honesty and 
fairness to the Corporation and the Purchasers. 

16. Pursuant to and in connection with the said plan 
and transaction, from on or about May, 1968 to on or about 
January 31, 1969, from or within New York City, New 
York, the Sponsors, directly or indirectly sold, induced 
and caused the issuance and sale or supplied for sale on 
the open market to the Purchasers and solicited and in- 
duced the sale of and purchases by the public and by the 
Purchasers of the shares of stock of the Corporation, and 
participated in, controlled, aided and abetted or otherwise 
were directly involved in and part of and the direct finan- 
cial beneficiaries of the issuance by the Corporation and 
the sales to the pubUc and the Purchasers of the shares of 
the stock of the Corporation, including (but not limited to) 
sales to the Saltzmans of 710 shares of the stock of the 
Corporation. 

17. The said stock was issued, sold and supplied for sale 
by or through the Sponsors akd the wrongs complained of 
herein were perpetrated and consummated by the use of 
means and instruments of transportation and communica- 
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tions in interstate commerce and of the mails, including but 
not limited to the use of interstate telephone for the nego- 
tiation of many of the details of the Corporation’s issuance 
of its shares and of the sales to some of the Purchasers 
and the use of the mails for sending of written documents 
of offer or sale to or by defendants from or to the Cor- 
poration and some of the Purchasers. 

18. In connection with the said issuance of the Corpora^ 
tion’s shares and the said stock sales to the Purchasers, 
the Sponsors jointly and in concert, omitted to state nu- 
merous material facts and made numerous misstatements 
of material facts, all as more fully described hereinbelow, 
and as a result thereof the Corporation and the Purchasers 
have been harmed and sustained damages in that the Cor- 
poration was caused to remit to the Sponsors more than 
an adequate portion of the consideration from the sales of 
the shares and/or in that the consideration received by the 
Sponsors for and from the shares of the Corporation sold 
to the Purchasers was excessive and unfairly high, all to 
the personal and wrongful gain and benefit of the Sponsors. 

19. At all times pertinent to the Complaint, the Spon- 
sors and each of them had notice of, Imew, had means of 
knowing and could and should have Icnown all material 
facts and circumstances regarding the matters which they 
stated or omitted to state to the Corporation and to the 
Purchasers as described and complained of hereinbelow. 

First Count 

On Behalf of Aix, Plaintiffs 

(Section 10(b) of the Securities Exchange Act of 1934) 

20. Plaintiffs repeat and reallege paragraphs 1 through 
19 of this Complaint. 
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21. The issuance of the Corporation’s shares and the 
sales of the shares of the Corporation to the Purchasers 
were sales or purchases of securities in contravention of 
Section 10(b) of the Securities Exchange Act of 1934, and 
the rules and regulations promulgated thereunder, includ- 
ing Eule 10(b) -5, in that in connection theremth, and by 
use of means or instruments of transportation and com- 
munication in interstate commerce or by use of the mails, 
the Sponsors directly or indirectly (a) employed a device, 
scheme or artifice to defraud the Corporation and/or the 
Purchasers; (b) obtained money or property from the Cor- 
poration and/or Purchasers by means of untrue statements 
of material facts or omissions to state material facts neces- 
sary in order to make the statements made, in the light of 
the circumstances under which they were made, not mis- 
leading; and (c) engaged in transactions, practices and a 
course of business which operated as a fraud and deceit on 
the Corporation and/or the Purchasers. 

22. In connection with and in the course of the said 
issuance of shares by the Corporation and the stock sales 
to the Purchasers, the Sponsors stated to plaintiffs and 
represented to them the following untruths, among others : 

a) that, based upon the type of plumbing in use 
in the building at 1050 Park Avenue (which was to be 
the principal asset of the Corporation), the age of 
the building, defendants ’ experience over the past two 
years and other factors, the plumbing system of the ii 

building was properly and fully in order and service- S 

able, except that portions of the plumbing pipes | 

would probably have to be replaced at an annual ex- 5 

penditure of no more than ■$5,000-$6,000 over a period ; 

of approximately ten to fifteen years until completion < 

of replacement of all such pipes; i! 

ii 

I 
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b) that the cost to replace all pipes, including do- 
mestic hot and cold water risers and defective branch 
lines, would total no more than $145,000.00; 

c) that the cost of all electrical repairs and re- 
placements necessary at the building would be 
$15,720.00; 

d) that the sum of $200,165.00 which the Sponsors 
had agreed to pay over to the Corporation (pursuant 
to the Cooperative Plan) would constitute a “repair 
fund” which would be more than sufficient to cover 
the repairs and renovations required at the building; 

e) that the annual labor coats including wages for 
the nineteen building employees utilized in the then 
current method of staffing and allocation of building 
employees would total $113,000.00 for the first year; 

f) that the then present building superintendent, 
who was competent, experienced in and important to 
the efficient and orderly operation and maintenance 
of the building did not intend to resign and leave 
the service of the building and the Corporation, and 
that defendants would not displace him or provoke 
his leaving but rather would reserve for him and not 
sell the stock pertaining to the apartment (#2B-1) 
then occupied by the superintendent; 

g) that the total cost of electricity and gas during 
the first year for the building would be $3,600.00 ; 

h) that aside from repairs referred to above, the 
building was in first-class condition and that the total 
cost of repairs, painting, supplies and miscellaneous 
such expenses for the building during the first year 
would be $14,000.00; 

i) that Pease and Elliman was the selling agent; 
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j) that there was a possibility that payments for 
intet’est past due at the time of the closing might be 
tax deductible. 

23. In connection with and in the course of the said 
issuance of shares by the Corporation and the said sales 
of the shares of the Corporation to the Purchasers, the 
Sponsors omitted to state the following material facts, 
among others: 

a) that their representations regarding the plumb- 
ing system at the building (such as those set forth 
in par. 22(a) and (b) supra) were based among other 
things upon the cost if the work were done by non- 
union labor and that use of such labor was highly 
undesirable and ill-advised according tp the managing 
agent and other persons knowledgeable in this field; 

b) that in making their representations regarding 

the wiring and electrical system at the building (such 
as that in par. 22(c) supra), the Sponsors were rely- 
ing on repairing the electrical system with cable which I 

would be inadequate to service the known and usual I 

needs (such as air conditioning) of the tenants of the I 

building and was otherwise undesirable and not recom- j 

mended for an apartment building of the type in- I 

volved ; | 

c) that the repair fund (referred to in paragraphs | 

14 and 22(d) supra) was grossly inadequate for the | 

purposes it was represented and understood to cover ; | 

d) that the fire prevention and protection system 
at the building (including fire hoses) was defective, 
deteriorated and hazardous and would have to be re- 
placed (at considerable expense) for the safety of 
the building and the tenants; 


I 


I 


I 
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e) that the terms of the Union contract (in effect 
at the time of such sales) provided for wage increases 
for the year starting April 21, 1968 of $5 per week 
and like increases for the year starting April 21, 1969, 
so that the labor costs for the first year for the nine- 
teen employees of the building would total at least 
$124,000 (including vacations, holidays and birthday 
pay, which were required pursuant to the said con- 
tract) and that in order to operate even at a level 
$3,000 higher than the represented and projected 
cost the building staff would necessarily have to be 
reduced by about two employees with resultant 
diminiition of service and other inefficiencies in the 
operation and maintenance of the building; 

f) that the estimated real estate tax expense did 
not taka into consideration the virtually certain in- 
crease in the assessed valuation of the building and 
concomitant tax increase by a substantial amount, 
which would take place by reason of the sale of the 
building to the Corporation; 

g) that defendants were granting discounts of up 
to 40% from the scheduled apartment prices to cer- 
tain of the purchasers of the shares of the Corpora- 
tion but not to all of them; 

h) that the then present building superintendent, 
who was competent, experienced in and important to 
the efBeient and orderly operation and maintenance 
of the building, was about to resign and leave tlie 
service of the Corporation and the building and that 
defendants intended and were about to sell the shares 
of stock pertaining to the apartment (^2B-1) then 
occupied by the superintendent mth the resultant 
effect that he would necessarily therefore resign and 
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leave the service of the Corporation and the builc 
ing; and that he could be replaced only by paying a 
substantially increased salary to a less qualified 
superintendent willing to accept less desirable living 
accommodations and with the further effect that the 
Corporation would own a substantially less valuable 
apartment ; 

(i) that the Sponsors themselves had spent in re- 
pairing the building during 1967 approximately 
$25,000 or twice the amount they said it would cost 
as a maximum for repairs for the first year after the 
transaction closed, and that the costs or true esti- 
mated costs for maintenance of the building and the 
necessary repairs thereat were substantially in ex- 
cess of the amounts set forth hereinabove in sub- 
paragraphs (a) through (h) of paragraph 22 hereof; 

j) that a 1968 New York City ordinance required 
the installation of electrical interlock devices on the 
four elevators in the building at an estimated cost of 
$ 12 , 000 . 00 . 

24. The Purchasers (including the Saltzmans) and the 
Corporation did not Imow that the statements and repre- 
sentations of defendants were materially untrue or in- s 

complete as aforesaid, but rather believed that defendants | 

had truthfully and completely stated all material facts I 

Imown to them or within their possible Icnowledge and ; 

relied upon such belief and upon their belief that the | 

statements made to them by defendants were true and ■ 

complete; as a result of sirch reliance, the Purchasers 
(including the Saltzmans) and the Corporation were 
thereby induced to and did enter into and consummate 
the said plan and transaction (including but not limited 
to the said issuance of the Corporation’s shares and the » 
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said purchases of the shares of the stock of the Corpora- 
tion), all to their damage as set forth hereinabove. 

25. The said untruths and omissions were material and 
were made by defendants with actual knowledge of their 
falseness and incompleteness and were otherwise reck- 
lessly, intentional lyj knowingly and fraudulently made by 
defendants. 

Second Count 

On BehaI/F of the Purchasers Individually 

AND AS A Class 

(Section 17(a) 
of the 

Securities Act of 1933) 

26. Plaintiffs repeat and reallege paragraphs 1 
through 19 and 22 through 25 of this Complaint. 

27. By reason of the foregoing, the Purchasers were of- 
fered or were caused to purchase shares of the stock of 
the Corporation by means of offers or sales of securities, 
in connection with which defendants, in violation of Section 
17(a) of the Securities Act of 1933, by use of means or 
instruments of transportation and communication in inter- 
state commerce or by use of the mails, (a) employed a 
device, scheme or artifice to defraud the Purchasers; (h) 
obtained money or property from the Purchasers by means 
of untrue statements of material facts or omissions to state 
material facts necessary in order to make the statements 
made, in the light of the circumstances under which they 
were made, not misleading ; and (c) engaged in transactions, 
practices and a course of business which operated as a 
fraud and deceit on the Purchases. 
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Third Count 

On Behalf of the Purchasers 
Individually and as a Class 

(Section ^2 (2) 
of the 

Securities Act of 1933) 

28. Plaintiffs repeat and reallege paragraphs 1 through 
19 and 22 through 25 of this Complaint. 

29. The Purchasers did not Imow that the said state- 
ments and representations of defendants were materially 
false or incomplete as aforesaid. 

30. Defendants knew, or in the exercise of reasonable 
care, could and should have known that their statements 
and representations to the Purchasers were materially 
untrue or incomplete as aforesaid and defendants acted 
with a reckless disregard for the interests of the Pur- 
chasers and the public at large. 

31. By reason of the foregoing, the said sales of the 
shares of the Corporation to the Purchasers constituted 
or involved offers or sales of securities in contravention 
of Section 12(2) of the Securities Act of 1933, by the use 
of means or instruments of transportation and communi- 
cation in interstate commerce or of the mails, by means 
of prospectuses and oral communications, which included 
untrue statements of material facts or omissions to state 

^ material facts necessary in order to make the statements, 
in the light of the circumstances under which they were 
made, not misleading, the Purchasers not knowing of such 
untruths or omissions. 
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Fourth Count 

On Bkhalf of Auii Plaintiffs 

(Section 352-c of the General 

Business Law of New York) 

32. Plaintiffs repeat and reallege paragraphs 1 through 
19, 22 through 25, 29 and 30 of this Complaint. 

33. By reason of the foregoing, defendants, in contra- 
vention of Section 352-c of the General Business Law of 
the State of New York, used the following acts or prac- 
tices to induce or promote with the Corporation and the 
Purchasers the issuance, distribution, exchange, sale, nego- 
tiation and purchase of the stock of the Corporation: 

a) fraud, deception, concealment, suppression and 
false pretense; 

b) promises and misrepresentations as to the future 
which were beyond reasonable expectations and un- 
warranted by existing circumstances; 

c) representations of statements which were false, 
where defendants (i) knew the truth; or (ii) with 
reasonable effort could have known the truth; or (iii) 
made no reasonable effort to ascertain the truth; or 
(iv) did not have knowledge concerning the represen- 
tations or statements made. 


Fifth Count 

On Behalf of All Plaintiffs 
(Common Law Wrongs) 

34. Plaintiffs repeat and reallege paragraphs 1 through 
19, 22 through 25, 29 and 30 of this Complaint. 
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35. The said untruths and omissions were material and 
were made by defendants with knowledge of their falsity 
and incompleteness and were otherwise maliciously, reck- 
lessly, knowingly and fraudulently Jnade by defendants 
with intent to induce the Purchasers (including the Saltz- 
mans and the Corporation) to believe defendants and to 
rely on the statements of defendants as true and complete 
in all material respects and, in such reliance, to issue the 
shares or to purchase the shares of the Corporation to 
their detriment and damage as aforesaid, as In fact the Cor- 
poration and Purchasers (including the Saltzmans) did. 

Wherefore, plaintiffs respectively demand judgment 
against defendants in favor of each and all of them and 
in favor of all members of the Class and as follows: 

a) in favor of the Corporation for $1,000,000.00 
plus interest; 

b) in favor of each of the Purchasers and each 
member of the Class for their pro rata damages in 
the total sum of $1,^,000.00 plus interest; 

c) for their reasonable counsel fees in connection 
herewith ; 

d) for the costs and disbursements of this action; 
and 

e) granting them such other and further relief as 
the Court may deem owing and proper. 

Pollack & Singeb 

By: Mabtin I. Kaminsky 

(a member of the firm) 
Attorneys for Plaintiffs 
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UNITED STATES DISTRICT COURT 
Southern District of New York 


. [SAME TITLE] 


Defendants, by their attorneys, Rosenman Colin Kaye 
Petschek Freund & Emil, for their answer to the complaint 
herein, allege as follows : 

1. Deny Imowledge or information sufficient to form a 
belief with respect to the allegations contained in para- 
graph 1 of the complaint. 

2. Deny knowledge or information sufficient to form a 
belief with respect to the allegations contained in para- 
graph 2 of the complaint except admit that plaintiffs 
Herbert Saltzman and Joan Saltzman purchased 710 shares 
of the Corporation and admit that they purport to bring 
this action on behalf of a class. 

3. Deny each and every allegation contained in para- 
graph 3 of the complaint except admit that defendants 
were the sponsors of the cooperative plan pursuant to 
which the Corporation was organized and certain indi- 
viduals purchased their shares of stock of the Corporation. 

4. Deny each and every allegation contained in para- 
graphs 4, 5, 6 and 7 of the complaint except admit that the 
complaint purports to be brought under the statutes and 
rules cited therein. 

5. Deny each and every allegation contained in para- 
graphs 8, 9, 10 and 11 of the complaint. 


m 

Answer. 

6. Deny each and every allegation contained in para- 
graph 12 of the complaint except deny knowledge or infor- 
mation sufficient to forih a belief with respect to the intent 
of the Saltzmans and the allegations concerning plaintiffs' 
counsel. 

7. Deny each and eveiy allegation contained in para- 
graph 13 of the complaint. 

8. Deny each and evety allegation contained in para- 
graph 14 of the complaint except admit that defendants 
sponsored a Plan of Cooperative Organization and refer 
to said Plan for the terms and conditions thereof. 

9. Deny each and every allegation contained in para- 
graph 15 of the complaint. 

10. Deny each and every allegation contained in para- 
graph 16 of the complaint except admit that defendants 
benefited financially from the sales of stock of the Corpora- 
tion to the public. 

11. Deny each and every allegation contained in para- 
graphs 17, 18 and 19 of the complaint. 

12. Deny each and fevery allegation contained in para- 
graph 20 of the complaint except as otherwise admitted or 
denied. 

13. Deny each and every allegation contained in para- 
graphs 21, 22, 23, 24 and 25 of the complaint. 

14. Deny each and every allegation contained in para- 
graph 26 of the complaint except as otherwise admitted or 
denied. 
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15. Deny each and every allegation contained in para- 
graph 27 of the complaint. 

16. Deny each and every allegation contained in para- 
graph 28 of the complaint except as otherwise admitted or 
denied. 

17. Deny each and every allegation contained in para- 
graphs 29, 30 and 31 of the complaint. 

18. Deny each and every allegation contained in para- 
graph 32 of the complaint except as otherwise admitted or 
denied. 

19. Deny each and every allegation contained in para- 
graph 33 of the complaint. 

20. Deny each and every allegation contained in para- 
graph 34 of the complaint except as otherwise admitted or 
denied. 

21. Deny each and every allegation contained in para- 
graph 35 of the complaint. 

As AND FOR A FIRST DEFENSE 

22. The court lacks jurisdiction over the subject matter 
of this action. 

As AND FOR A SECOND DEFENSE 

23. The complaint, and each and every cause of action 
contained therein, fails to state a claim upon which relief 
can be granted. 
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As AITD FOB A THIKD DEFENSE 

24. Plaintiffs Herbert Saltzman and Joan Saltzman do 
not have standing to maintain tliis action in a representa- 
tive capacity on behalf of the purported class described in 
the complaint. 

As AND FOB A FOTJBTH DEFENSE 

25. The facts alleged in the complaint and claimed to 
constitute fraud, untrue statements and material omissions, 
were discovered, or with the exercise of reasonable dili- 
gence should have been discovered, by plaintiffs and the 
class they purport to represent, more than one year pre- 
ceding January 31, 1972. 

As AND FOB A FIFTH DEFENSE 

26. Defendants did not Icnow, and in the exercise of 
reasonable care could not have known, that untrue state- 
ments and material omissions were made as alleged in the 
complaint. 

Whebefobe, defendants demand judgment dismissing the 
complaint, together with the costs and disbursements of 
this action. 

Rosenman Colin Kaye Petschek 
Pbeund & Emil 

By (Illegible) 

A Member of the Firm 
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Notice of Motion. 

UNITED STATES DISTEICT COUET 
Southern District of New York 


[SAME TITLE] 


Sirs: 

Please Take Notice that upon the annexed affidavit of 
Arthur D. Emil, sworn to September 7, 1972, the under- 
signed will move this Court at a Motion Part thereof, to be 
held in Eoom 110, United States Court House, Foley 
Square, New York, New York, on September 19, 1972, at 
ten o’clock in the forenoon of that day, or as soon thereafter 
as counsel can be heard, for an order pursuant to Eule 
12(b) of the Federal Eules of Civil Procedure dismissing 
the complaint on the grounds that the Court lacks jurisdic- 
tion over the subject matter of the action and the Complaint 
fails to state a claim upon which relief can be granted; and 
for such other and further relief as to the Court shall seem 
just and proper. 

Dated: New York, New York, September ^, 1972. 

Yours, etc., 

Cr 

Eosenman Colin Kaye Petsohek 
Freund & Emil 

By Asa D. Sokolow 
A member of the firm 
Attorneys for Defendants 

To : Pollack & Singer, Esqs. 

Attorneys for Plaintiffs 
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Affidavit of Arthur D. Emil, in Support of Motion 

to Dismiss. 

UNITED STATES DISTRICT COURT 
Southern District of New York 


[SAME TITLE] 


State of New York ) 

County of New York | " 

Arthur D. Emil, being duly sworn, deposes and says : 

I am a member of the bar of tliis Court and a defendant 
herein. I am fully familiar with the facts of this case 
and make this affidavit in support of defendants’ motion 
to dismiss for lack of subject matter jurisdiction. 

The Pleadings 

The instant Complaint (a copy of which is annexed 
hereto as Exhibit A), attempts to state claims against the 
defendants under the Federal securities laws. Its allega- 
tions speak almost exclusively in terms of sales of corpo- 
rate shares to stocliholders in an attempt to avoid the 
plain fact that what is actually involved in this case is 
the purchase and sale of cooperative apartments. 

Thus the Complaint begins by identifying plaintiff 
1050 Tenants Corporation (“the Corporation”) as a New 
York corporation, the outstanding shares of wliich “are 
allocated to apartments in an apartment house build- 
ing” located at 1050 Park Avenue, New York, N.Y. (]f 1). 
The Saltzman plaintiffs are ifi^tified as the purchasers 
and owers of 710 of the Corporation’s shares, who sue 
both individually and on behalf of a class comprised of 
owners and former owners of the corporate shares and 
apartments in the building (]f11 2, 9). The defendants were 
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the sponsors and promotors of the cooperative plan pur- 
suant to wliich the Corporation was organized and the 
shares therein sold (Tf 3). 

It is asserted (U 5) that this action arises, in part, under 
the antifraud provisions of the federal securities laws 
which are alleged 4) to confer jurisdiction upon this 
Court. It is further claimed that the principles of pendent 
jurisdiction confer jurisdiction over the state statutory 
and common law claims also asserted. 

After setting forth the usual class action allegations 
(W7-13), the Complaint alleges (1[ 14) that, in 1968 and 
January 1969, defendants formulated and executed a plan 
and transaction, the essential terms and ingredients of 
which involved the formation of the Corporation, sale 
of the Corporation’s shares and transfer of title to the 
building and fee at 1050 Park Avenue from the defendants 
to the Corporation in return for some of the moneys raised 
by sale of the stock. 

Five counts are asserted against the defendants. The 
first (Tni 20-25) is based on Section 10(b) of the Securities 
Exchange Act of 1934; the second (1ITI 26 & 27) on Sec- 
tion 17(a) of the Securities Act of 1933; the third (W 28- 
31) on Section 12(2) of the Securities Act of 1933; the 
fourth (im 32 & 33) on Sections 352-c of the General Busi- 
ness Law of New York; and the fifth (HU 34 & 35) on com- 
mon law. 

Each of the counts is essentially predicated upon the 
same alleged wrongs of the defendants : viz. the making of 
untrue and fraudulent statements of fact (H 22) and omis- 
sions to state material facts (1123) generally concerning 
estimates of repair and operating costs of the apartment 
house sold by defendants. 

Defendants’ Answer (a copy of which is annexed 
hereto as Exhibit B) denies the substantive allegations of 
the Complaint and raises several affirmative defenses, in- 
cluding the lack of subject-matter jurisdiction. 
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The lengtiiy allegations of the Complaint make only the 
most fleeting reference to the fact that an apartment 
house is involved in the present transaction. Nowhere is 
it indicated that the individual plaintiffs and the pur- 
ported class all live or lived in that apartment house. 
These facts, the Cojnplaint would have us believe, are 
merely incidental to the claims now asserted. But in cast- 
ing the present transaction in terms of a sale of securities, 
in converting the plaintiff tenant-owners into the exclusive 
role of stockholders, the Complaint exalts form over sub- 
stance and ignores the plain fact that what is involved in 
the present action is real estate. 

Outline of the Transaction 

In 1967 the defendants herein, who were the fee owners 
of 1050 Park Avenue, determined to sell the land and 
building to its tenants and others by means of a plan of 
cooperative organization. By that time, the conversion 
of older apartment buildings, such as 1050 Park, from 
private to cooperative ownership had become very 
popular. The popularity of this form of ownership was 
attributable, in large measure, to the purchaser’s ability 
to acquire a permanent residence (and make substantial 
and lasting alterations thereto) and to take advantage of 
the substantial tax benefits which accrued to cooperative 
apartment owners in the form of deductions similar to 
those taken by owners of private houses. Other advan- 
tages included the right of the cooperative tenant-owners 
to have a voice in controlling the operation of their homes, 
similar to the right exercised by other private home 
owners. 

The offers for sale of cooperative apartments in New 
York, as interests in real estate, are subject to the pro- 
visions of the New York State Real Estate Syndication 
Act (General Business Law, Sections 352 et seq.). Accord- 
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ingly, such offers can only be made by a formal offering 
statement, or “Plan”, wliich has been accepted for filing 
by the Department of Law of the State. Plans are not ac- 
cepted for such filing and cannot be distributed unless and 
until they comply with the stringent and extensive dis- 
closure requirements under the regulations promulgated 
by the Attorney General pursuant to the Act. 

Defendants’ first effort pursuant to such a filed Plan, 
begun in September 1967, to effectuate a cooperative, did 
not meet -ftfith success. Because a legally insufficient num- 
ber of tenants who occupied rent-controlled apartments 
opted for cooperative o-wnership, the plan never became 
effective and was withdrawn. 

Defendants, as is frequently the case in such circum- 
stances, thereupon decided to offer the plan “outside” of 
the rent control laws which, in effect, meant under the 
applicable laws that rent controlled tenants not purchas- 
ing apartments could not be eAueted. 

The Plan pursuant to which 1050 Park Avenue was 
converted to cooperative ownership (a copy of which is 
annexed hereto as Exhibit C) was filed and offered to the 
public in May 1968. Tenants in occupancy, both rent- 
controlled and decontrolled, were offered the first oppor- 
tunity to purchase their apartments. Vacant apartments 
and those apartments occupied by decontrolled tenants 
who chose not to purchase were then offered for sale. A 
sales office was established in the building and was respon- 
sible for the selling effort. Copies of the Plan were dis- 
tributed there and apartments were shown to prospective 
purchasers. Upon information and belief, all of the pur- 
chasers were residents of New York. 

By January 1969, all of the apartments had been sold. 
At the closing, on January 30, 1969, title to the property 
was conveyed to the Corporation, the defendants received 
payment therefor from the proceeds of the apartment 
sales, and each tenant-owner received a proprietary lease 
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for his apartment. Subsequent to the closing, the tenant- 
owners met and elected a Board of Directors to manage 
the affairs of the Cooperative. 

This brief outline of the transaction here involved has 
purposefully avoided reference to “stock” or “stock- 
holders” for these concepts were purely incidental in both 
purpose and effect. The corporate form employed and 
the issuance of shares was merely the mechanical vehicle 
which enabled purchasers to acquire ownership of per- 
sonal residences on a permanent basis and qualify law- 
fully for the tax benefits noted above. Homes, not invest- 
ments in income producing property, was the object. Real 
estate, not securities, was the essence of the transaction. 

The Plan of Cooperative Organization 

The most cursory rfeview of the Plan of Cooperative 
Organization (Exhibit C hereto), pursuant to which the 

apartments (and shares) were sold, establishes beyond | 

question that home ownership, not profits on an investment, | 

was the obj^t of the purchasers. I 

The Plan begins with an exhaustive and detailed de- 1 

scription of the building, apartments and surrounding | 

area (pp. 2-7). Included therein are references to neces- ; 

sary repairs to be made on the basis of inspections and 
reports (Schedules A and AA to the Plan) made by two 
separate consulting engineers, one retained by the defend- 
ants and the other by a group of tenants in the building. 

Provision is also made for a repair fund, to be paid at 
the closing by the Sponsors to the Corporation, to cover 
the estimated cost of repairs. 

The Plan next deals with the rights of tenants in pos- 
session (pp. 7-9) and price changes which may be made 
“to meet possible varying demands for sizes and types 
of apartments” (p, 9). 
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Under the heading “Cooperative Corporate Organiza- 
tion", it is explained (pp. 10-11) that the Corporation has 
been organized with an authorized capital stock of 45,000 
shares, 42,400 of which “will be allotted to the apartments 
sold under tliis Plan.” It is then stated 

. “Both the certificate of incorporation and the by- 
laws of the Apartment Corporation provide, among 
other things, that the primary purpose of the Apart- 
ment Corporation is to provide residences for share- 
holders who shall be entitled, solely by reason of their 
ownership of shares, to proprietary leases for the 
apartments." [Emphasis added.] 

This explicit recognition of this “primary purpose” 
of the Corporation is reafiirmed in other features set forth 
in the Plan, Thus, each shareholder is .required to exe- 
cute a proprietary lease for “the. Apartment purchased" 
by him (p. 11). The rights and obligations under the lease 
are detailed at length (pp. 12-14), including restrictions 
on the transfer or subletting of the apartments. Indeed, 
these leases contain restrictions on any non-residential use 
of the apartments sold. 

The purchase price paid by each tenant-owner is not 
an investment made with the hope of a return on that in- 
vestment any more than it is when a tenant buys a house. 
Bather the price was paid “in order to provide funds to 
enable the Apartment Corporation to acquire title to the 
Property" (p. 14) and tlius residences for the purchasers. 

The number of shares acquired by the tenant-owners 
and the price paid therefor are not the result of any “in- 
vestment decision” on their part. They serve merely to 
reflect the differing values of apartments and provide a 
means for the equitable sharing of expenses and, more im- 
portantly, to qualify for the tax benefits which form one of 
the major inducements for cooperative OAvnership. Thus 
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the Plan explains (p. 17) that under the applicable provi- 
sions of the tax laws 

“the price paid for each block of shares under the Plan 
must bear a reasonable relationship to the portion of 
value of the equity of the Apartment Corporation in 
the Property attributable to the Apartment to which 
that block of shares' is allocated, ” 

Goncltision 

The authorities discussed in defendants’ accompanying 
menlorandum of law make clear the distinction between 
securities and real estate. Both the profit motive and 
reliance on others for investment management, essential 
requirements for a “security”, are totally absent from the 
present case. Home o\vnership, not profit, was the design, 
purpose and effect of the cooperative venture here involved. 
And it was the purchasers, through their own Board of 
Directors — ^not the defendants — who controlled the opera- 
tions of the cooperative once the “investment” was made, 
title to the property had passed and the tenants organiza- 
tion began its operations. 

For these reasons it is respectfully submitted that de- 
fendants’ motion should be granted and the action dis- 
missed. 

(Sworn to by Arthur D. Emil, September 7, 1972.) 


Exhibit A (Complaint), printed supra, p. 5a. 


Exhibit B (Answer), printed supra, p. 21a. 
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Exhibit C, Amended Plan of 
Cooperative Organization. 

THIS PlAI)! HAS BEEN FURTHER AMENDED. 

S ’ "RT OH INSSDE COVER. iKE DATE . -- 

- . ■ ' '■ '-•" 'T ’C 

THIS AMENDED PLAN IS PROMULGATED OUTSIDE OF THE CITT 1 0 '\SbQ 
RENT AND REHABILITATION I^W AND REGULATIONS. THE 
RIGHTS OF TENANTS IN OCCUPANCY OF RENT CONTROLLED 
AP.\RTMENTS ARE EXPLAINED ON PAGES 8-10. 


.mrM. ^ 

1050 PARK AVENUE pift. Exh. ^ 
Nev/ York, New York ChSflGS ShapirO 

Doyle Reporting Inc. 

AMENDED PLAN OF COOPERATIVE ORGANIZATION 


v^. 


Apartment Corporatioin: 

lOSO Tenants Corp. 
c/o Karelsen Karelsen 
Lawrence & Nathan, Esqs., 
230 Park Avenue 
New York, New York 10017 
MU 6-6543 


Sponsor; 

Peter Jakobson, John R. 
Jakobson, Arthur D. Emil, 
and Lawrence A. Kobrin 
10th Floor 
32 East S7th Street 
New York, New York 10022 
MU 8-6040 


Cash price of shares $3,521,320 

Property subject to mortgages .... 2,045,779 


Total 


$5,567,099 


The approximate date of the proposed first offer 
to the public is May 14, 1968. This Amended 
Plan cannot be used after seven months from 
said date. 








The prices of apartments or the number of shares allocated to apart- 
ments may bo changed by the Sponsor from time to time during this 
offering and prior or subsequent purchasers may pay less or more for 
apartments than purchasers of other similar apartments. The effect of 
such change is set forth on pages 9-10. 


Selling and Managing Agent: 


Pease & Eiliman, Inc. 

60 East S6th Street 
New York, New York 10022 
TE 8-6600 


THE FILING OF THIS PLAN WITH THE DEPARTMENT OF LAW 
OF THE STATE OF NEW YORK DOES NOT CONSTITUTE AP- 
PROVAL OF THE ISSUE OR THE SALE THEREOF BY THE DE- 
PARTMENT OF LAW OR THE ATTORNEY GENERAL OF THE 
STATE OF NEW YORK. ANY REPRESENTATION TO THE CON- 
TRARY IS UNLAWFUL. 
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\ 

SECOND AMENDMENT TO PLAN OF COOPERATIVE ORGANIZATION AND 
OFFERING STATEMENT FOR 1050 PARK AVENUE, NEW YORK, NEW YORK 

The amended Plan for Cooperative Organization and Offering Statement for 1050 Park Avenue, New 
York, New York, dated May 14, 1968 and amended September 16, 1968, is furllicr amended as follows: 

1. The Plan was declared effective by the Sponsor on December 9, 1968 and the Closing under the Plan 
has been scheduled to take place on or about January 20, 1969. . Accordingly, a>.j' Purchase Agreements executed 
after the effective date of this Second Amendment must be accompanied by the required 10% down-payment and 
the balance will be required to be paid on or before January 10, 1969. Purchase Agreements have already been 
executed for 49 apartments and the. following apartments remain available for sale at the prices shown on Sched- 
ule li (revised) of the Further Amendment dated September 16, 1968: 


4A-1 

8B 


IIB 

2C 

7B 

12B 

ID 

7B-1 

13B 

14D 


2. The designation for the superintendent's apartment has been changed from Apartment 2B-I to Pent- 
house D. The 530 shares previously allocated to Penthouse D shall be allocated to Apartment 2B-1 and there 
will be no shares allocated to Penthouse D. Accordingly, there will be tao other change in the total number of 
shares allocated or the required maintenance payments. The purchase price for Apartment 2B-1 will be $48,418.15. 

3. The tax rate for New York City real property taxes for the fiscal year 1968-69 has been set at $5,244, 
and, accordingly, the amount allowed on Schedule C for taxes must be increased to $75,225.60. Such increase 
reduces the reserve for contingencies provided to $1,685.76. On the basis of the estimates furnished by Sponsor 
to the Selling Agent of the operating expenses for the property for the calendar year 1968, the Selling Agent has 
given its opinion that the budget set forth in Schedule A would be adequate for the present operation of tht 
property at this time. 

4. The Sponsor has agreed that the entire amount reflected in the Plan for the repair and rehabilitation 
fund in the sum of $211,165 shall be paid to the Apartment Corporation at the closing, without regard to the 
number of shares actually sold or those retained by nominees or other assignees of the Sponsors. Accordingly, 
the provisions for the deferred payment of any portion of that sum are deleted from the Plan. 

5. Mo other change is made in the Plan dated May 14, 1968 as amended September 16, 1968 and as further 
amended by this Second Amendment 

Dated; December 10, 1968 

9 

PETER JAKOBSON, JOHN R. JAKOBSON, 

ARTHUR D. EMIL and. LAWRENCE A. KOBRIN, 

Sponsor. 

PEASE & ELLIMAN, INC, 

Selling Agent. 
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FURTHER AMENDMENT TO PLAN OF COOPERATIVE ORGANIZATION AND 
OFFERING PLAN FOR 1050 PARK AVENUE, NEW YORK, NEW YORK 

The amended Plan for Cooperative Organization of 1050 Park Avenue, New York, New York, dated 
May 14, 1968, is further amended as follows: 

1. The prices for all of the apartments listed in Schedule B (revised), which apartments are those for 
which Purchase Agreements have not been executed on the date hereof, are increased by ten percent to the 
prices shown on the annexed Schedule B (revised). The Sponsor also reserved the right to change the price 
for any apartment for which a Purchase Agreement has been executed prior to the effective date of this Amend- 
ment but which Purchase Agreement i.s cancelled hereafter, but such apartments are not listed in Schedule B 
(revised) annexed hereto. 

The Selling Agent has advised the Sponsor in writing that in its opinion the changes in price effected by 
t)iis Amendment and set forth in Schedule B (revised) does not affect the reasonable relationship of the price 
paid for each block of shares to the portion of value of the equity of the Apartment Corporation attributable 
to .the apartment to which the shares are allocated. 

2. No other change is made in the amended Plan dated May 14, 1968, to which this further amendment, 
dated as of September 16, 1968, is annexed. 

Dated: September 16, 1968 

PETER JAKOBSON, JOHN R. JAKOBSON, 
ARTHUR D. EMIL and LAWRENCE A. KOBRIN, 

Sponsor. 


PEASE & ELLIMAN, INC., 
SCHEDULE B (REVISED) 


Selling Agent 


Apartment 
4-Al . 

6- A . 

7- A . 

10-A . 

3- B . 

7-B . 

7- Bl . 

8- B . 

10- B . 

11- B . 

12- B . 

13- B . 

14- U . 

2-C . 

4- C . 

5- C . 

8-C , 

13- C . 

14- C . 

1-D . 

9>D . 

13- D . 

14- D . 
PHD . 


Revised Price 
$20,098.10 

81.305.95 

63.034.95 

84,960.15 
77,194.98 
82,219.50 

21.925.20 
83,133.05 

84.960.15 
85,873.70 

86.787.25 
87,700.80 
88,614.35 

64.852.15 
65,775.60 

66.689.15 

72.170.45 

76.738.20 
77,651.75 

31.974.25 

50.245.25 

53.899.45 
54,813.00 

48.418.15 
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1050 PARK AVENUE 

AMENDED PLAN OF COOPERATIVE ORGANIZATION 

INTRODUCTION 


TJie foe OAvners of 1050 Park Avenue, New York, New York, Peter 
Jakobson John R Jakobson, Arthur D. Emil and Lawrence A. Kobrin 
(called collectively the “Sponsor”), present herewith, through Pease 
& Llliman, Inc. (the ‘Selling Agent”), an amended plan of coopera- 
tive organization (called herein the “Amended Plan” or “this Plan”) 
for the land and building located at 1050 Park Avenue, New York, New 
York (the “J’roperty”), by purchase thereof by 1050 Tenants Coup. 
(the “Apartment Corporation”), 

This Amended Plan is submitted outside of the provisions of the 
egnlations of the City Kent and Eehabilitation Admini.stration. Cer- 
am of the apartments in the Property are considered rent controlled 
apai-tments and the rights of the tenants in occupancy of those apart- 
ments are more fully described on pages 8-9 herein. 

+ -A^Partment Corporation will acquire fee title 

to the 1 roporty, and individuals who purchase shares of stock in the 
Apartment Corporation which are allotted to the apartments under the 
Ian will become shareholders of the Apartment Corporation and pro- 
pctary lessees of their apartments. The shareholders will elect a 
boaM of directors which wiU control the management and affairs of 
the Property and the Apartment Corporation after the Closing Date 
(see page 24). ^ 

The annual payments required from tenant-shareholders vdll be 
established by the board of directors on the basis of the costs of opera- 

expenditures as the members 
ot the board of directors may determine. Individual oivners will be 
permitted to install their own permanent improvements and decora- 
^P‘|}’tJ»‘^nts, but certain structural improvements or those 
a the utility systems in the building will require approval by 

10 board of directors. The sale, assignment or subletting of apart- 
monte which are occupied by tenant-shareliolders under this' Plan (ex- 
cept for those apartments held by individual nominees of tlio SponLr 
or assignees of tlie Sponsor ivho do not occupy the Apartment for their 

own personal use) will require the approval of the board of directors 
01 iJio slinix'JioIders (seepage 12). 
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ORIGINAL PLAN 

The Property was the subject of an Offering Plan which contem- 
plated cooperative organization and which was offered by the Spon- 
sor on September 14, 1967. Certain of the Apartments in the Prop- 
erty were the subject of Purchase Agreements under the Original Plan 
and the Sponsor has agreed that any individuals who was such a Pur- 
chaser under the Original Plan will be permitted to purchase the same 
Apartment under this Amended Plan at the same price as provided 
in the Original Plan, whether or not the price reflected in this Amended 
Plan has been increased, provided that such person executes a new 
Purchase Agreement under this Amended Plan within thirty (30) 
days from the date of this Amended Plan. No Purchaser, however, 
who does not execute a new Purchase Agreement under this Amended 
Plan within tliirty (30) days from the date of this Amended Plan 
will be bound by the Purchase Agreement previously executed. 

DESCRIPTION OF SURROUNDING AREA 

The Property is located at the southwest comer of Park Avenue 
and East 87th Street in Manhattan, on Park Avenue in a primarily 
residential area of that thoroughfare. The Property is one block from 
Madison Avenue, from Lexington Avenue, and from East Seth Street, 
all of which have extensive retail shopping facilities and establish- 
ments. Most of the buildings in the area are residential and many 
are of cooperative ownership. 

Public School No. 6 is located at Madison Avenue and 82nd Street j 
Public School No. 190 is located at 311 East 82nd Street; and Kobert 
P. Wagner, Jr. High School is located at 222 East 76th Street. There 
IS no representation, however, that residents of the building are now 
or will be eligible for admission to any of these schools now or at 
any time in the future. In addition, many independent or private ele- 
mentary and secondary schools are located within a radius of a ten 
block area. 

^ The 86th Street Crosstown Bus stops one block from the Property. 
There is n Lexington Avenue Bus Stop and an IRT Express Subway 
Station located at Lexington Avenue and 86th Street approximately 
two blocks from the Property. Other bus linos operate northbound 
on Madison Avenue and soutiibound on Ijoxington Avenue, each one 
block from the Property. 
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DESCRIPTION OF BUILDING AND RESIDENTIAL APARTMENTS 

The Building is a 14 story and penthouse structure which is 
located on a plot of approximately 133 ft. on East 87th Street and 
approximately 100 ft, on Park Avenue. The main entrance of the 
building is located on Park Avenue. A side entrance, giving access 
to the lobby and to all apartments, is located at 64 East 87th Street, 
but that entrance is normally kept locked and can be used only by ten- 
ants wishing to exit from within the Building. There is a service en- 
trance giving access to the basement and used for delivery and service 
facilities. Additional separate entrances on 87th Street serve the 
professional ofBces only. 

The Building was constructed in 1923, with a fire resistant design 
including steel skeleton, concrete floors and roof arches. 

The Building contains a total of 60 residential apartments. One 
of the residential apartments (Apartment ID) is a doctor’s office on 
the ground floor presently occupied for residential purposes. This 
apartment is included in the offering made by this Plan. One of the 
residential apartments (Apartment 2B-1) is occupied by the super- 
intendent and is not part of the offering made by this Plan. There are 
also four additional doctor’s offices and a superintendent’s office on 
the ground floor. No shares of stock have been allocated under this 
Plan to the four doctor’s offices, to the superintendent’s office or to 
the superintendent’s apartment (Apartment 2B-1), The income, if 
any, Avhich is available from the renting of the doctor’s offices will be 
received by the Apartment Corporation as commercial or professional 
income (see Schedule C). 

Schedule A to this Plan sets forth a general description of the 
Building prepared during September, 1967, by Eugene L. Belkin, P.E., 
consulting engineer, 101 Park Avenue, New York, New York at the 
request of the Sponsor. ’ 

Since the time of the preparation of the Original Plan, a group 
of tenants in the building retained The J. O. ^yixite Engineering Corp., 
80 Broad Stre(>t, Noav York, New York, to Jiiake an examination of the 
Property and render a report on their conclusions, A copy of the re- 
IDOit of that firm, dated October 31, 1967, is available for inspection 
by any interested person at the offices of the Selling Agent. The sec- 
tion of this Keport entitled “Oenoral Conclusions” is included as 
Schedule AA to this Amended Plan. 
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The facade of the Building consists of a granite base, red-face 
brick, with limestone and terra cotta trjjn. The side and rear walls 
consist of face brick. The roof is of rubberoid and red tile with metal 
flashings, and is surrounded by high parapet wails of brick and terra 
cotta. A 50,000 gallon capacity round tank, located on a roof platform, 
supplies the standpipe lines and the house, The plumbing lines within 
the Building are primarUy cast and galvanized iron with some brass 
replacements which have been made since the construction of the build- 
ing. The engineer's report indicates that it is expected that within 
the next several years portions of the existing plumbing pipes will 
have to be replaced. This conclusion is based upon the present age 
of the Building and the reported experience over the past several 
years. These replacements would involve primarily branch lines and 
smaller risers. Beplacements of this type are ordinarily done from 
time to time as required and not as one major replacement. On the 
basis of the experience for such repairs over the past several years, 
the consulting engineer has indicated that an annual expenditure for 
such repairs of approximately $5,000 to $6,000 per annum would be 
adequate for the continuing maintenance of the plumbing facilities in 
the Building. 

Steam is supplied by two low pressure coal burning Titusville 
boilers and two 1,200 gallon horizontal hot water storage tanks, having 
heating coils fed by steam from the boilers and controlled by aquastats. 

The Building has four A. B. See manually-operated electric ele- 
vators. Two of these are designated for passenger service and two 
for freight and other service. The passenger elevators travel to the 
14th floor. Access to the penthouse level can be gained by a flight of 
stairs at the passenger cars. The service ears reach the 15th floor 
penthouse level. The original construction of the building included 
an incinerator chute but this is no longer used for garbage disposal. 
Garbage and refuse is presently collected manually at the service 
elevator by regular building employees and placed in cans for munici- 
pal garbage collection each day. 

Wire bins for storage are presently located in the basement in 
suflicient number to provide one bin for otuih apartment, but tliere 
is no representation that the board of directors of the Apartment 
Corporation will make such bins available to any purchaser or 
whether it will impose any charge for the use of such bins at any 
time in tlie future. 
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The original construction of the building provided for four apart- 
ments on each floor, each separately serviced by a passenger elevator 
and a service elevator. As shown by the listing in Schedule B, since 
the original construction four of these apartments were subdivided 
into eight smaller units. Under the Plan the subdivided apartment 
units will be offered first to the tenants in occupancy. In the event 
that the subdivided apartments are not purchased by the tenants in 
occupancy, the Sponsor may elect to effect a reconsolidation of the 
small units into the larger original apartment units or into such other 
larger or combined units as the Sponsor may determine or may sell 
them to other purchasers (see pages 7-8 for rights of occupants). 

The individual residential apartments in the Building contain 
standard building fixtures. Floors have generally retained the original 
hardwood, parquet and pine, with tile in bathrooms and lavatories. In 
addition, the seven-room and eight-room apartments contain wood- 
burning fireplaces. 

Each apartment in the Building has individual meters for con- 
sumption of gas and electricity and tenant-shareholders will pay 
charges for such consumption directly to the utility companies. The 
Apartment Corporation will pay for electricity used in the public 
areas of the building, in any apartments o\vned by the Apartment Cor- 
poration, and in the superintendent’s apartment. 

A few years ago, there was installed new 1800 ampere 'service 
and metering equipment with sufficient capacity for 41 apartments. 
At that time 25 of the apartments were completely rewired to pro- 
vide for more adequate electric current. There are shown on Schedule 
B the identity of those apartments for which the service has already 
actually been installed. In order to complete the rewiring for all of 
the apartments in the Building, it Would be necessary to install an 
additional 1000 to 1200 ampere service and feeders for the remaining 
apartments. At such time, new “cut-out boxes” and air conditioning 
and appliance outlets must also be installed. 

The Sponsor has obtained a commitment, dated August 30, 1967, 
from Morelite Electrical Service Inc., 279 East Burnside Avenue, New 
York, New York (“Morelite”), for tlie work required to complete the 
electi ical installation described in Schedule A. Under the commit- 
ment from Morelite, a copy of which is on file in the office of the Selling 
Agent, the work will commence only after notification from the Sponsor 
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that this Plan has been consummated, for a cost of $17,065, which 
amount will be paid by the Apartment Corporation from the funds 
received by it at the closing (see “Financial Details” at pages 18-20). 
The Commitment remains in effect through December 31, 1968 and all 
work completed will be under a two-year guaranty from Morelite and 
in accordance -with certain explanatory material furnished by More- 
lite by letter dated May 7, 1968, a copy of which is on file and avail- 
able for examination at the office of the Selling Agent. The Sponsor 
will give the required notification to the electrical contractor at the 
time of the closing under the Plan, and the contract with More- 
lite will be an obligation o.. the Apartment Corporation. In the 
event that this Plan is not consummated, the contract will not become 
effective. 

The Morelite commitment with respect to the electrical work does 
not include work required within individual apartments and such work 
will be done only at the option and request of individual apartment 
owners and at their cost and expense. The cost for such work will 
depend upon the location of the outlets to be installed within the indi- 
vidual apartments. The Morelite commitment includes an estimate 
that the costs of such installations would probably vary between $75 
and $150 for each air conditioning outlet and between $30 and $35 for 
each kitchen appliance outlet, both including plastering and patch 
painting (but not wallpapering) of the areas damaged by the work. 
The proposed electrical work to be done under the commitment will 
be sufficient for normal air conditioning and kitchen appliances. Since 
the new wiring will not permit the installation of electric ranges, it 
is expected that gas cooking ranges will continue to be used in the 
Building. 

Certain of the tenants of apartments in the Building have in- 
stalled, at their own cost and expense, stoves, refrigerators, or other 
kitchen equipment, all of which will remain the property of those indi- 
vidual tenants. In addition, on the Closing Date, any apartment not 
so equipped purdiased by a person not now in occupancy, will be 
equipped by the Sponsor with a stove and refrigerator which will 
become the property of the purchaser. The stoves and refrigerators 
will be standard building fixtures and may not be now but will be in 
good working order on the Closing Date. 

At the Closing the Sponsor will pay to the Apartment Corpora- 
tion an amoiuit equal to .$4.98 per share of stock then sold under this 
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SEE AMENDMENT 
ON INSIDE COVER. 


Plan and not retained by nominees of the Sponsor (see section headed 
“Unsold Shares”) but in no event less than the aggregate sum of 
$100,000. Thereafter, as additional apartments are sold to persons for 
occupancy, the Sponsor will contribute an additional proportionate 
sum per share, so that there will have been paid by the Sponsor to 
the Apartment Corporation an aggregate sum of $211,165 when all of 
the apartments have been sold by the Sponsor, nominees of the Spon- 
sor, or assignees of the Sponsor who do not occupy the Apartments 
for their own personal use. Regardless of the number of shares sold, 
however, not less than one-fourth of the balance remaining after that 
part of the repair fund paid at the closing will be paid by the Sponsor 
to the Apartment Corporation on the annual anniversary date of the 
Closing Date so that the entire amount of $211,165 will have been paid 
when either all of the shares of stock have been sold, as aforesaid, 
or four years have expired since the Closing Date, whichever first 
occurs. 


All of the funds paid to the Apartment Corporation will be used 
for such work as the board of directors of the Apartment Corporation 
.^Jected by the tenant-shareholders may deem necessary or advisable. 
There is no assurance that the board of directors will use said fund or 
any part thereof as outlined in the recommendations in Schedule A A , 
or that the funds set aside ■will be sufficient for such purpose. In the 
event that the funds are not sufficient, the Apartment Corporation will 
be resiwnsible for any amounts which the board of directors should 
determine to expend, and an increase in maintenance charges or an 
assessment inight be required. The Property is to be conveyed in its 
present condition and there will be no obligation on the part of the 
Sponsor, the Selling Agent, or tiie Apartment Corporation to make 
any repairs to any apartment or any improvements to the Proxierty 
after the Closing Date. 


ccF 

RIGHTS OF TENANTS OH WSIDE COVSt. 

A. Rights of All TMuukts in Possession 

The Apartinent Corporation will sell the shares for the purchase 
prices set forth in Schedule B, and tenants occupying those apartments 
shall have the exclusive right to purchase their apartments at those 
prices (except for those persons who executed Purchase Agreements 
imder the Original Plan as described on page 2) for a period of thirty 
days from the distribution of copies of this plan to the tenants. How- 
ever, see pages 8-9 for rights of tenants in occupancy of controlled 
apartments. 
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Certain of the apartments are presently occupied under leases 
which expire at varying dates shown in Schedule B, and the remaining 
apartments are occupied by month-to-month tenants. On the date 
of the presentation of this Plan the sixteen (16) apartments listed in 
Schedule D are controlled housing accommodations (“controlled apart- 
ments’’), subject to the Rent and Eviction Regulations of the City 
Rent & Rehabilitation Administration (the “Rent Regulations”). 
Schedule B sets forth the present annual rental of each controlled 
apartment, the amount of security if any deposited by the present 
tenant of all apartments and the expiration date of the lease, if any, for 
all apartments. Any purchaser under this Plan, other than a tenant 
of the apartment purchased, will purchase the apartment subject to 
the terms and conditions of the lease or tenancy. An y prospective 
purchaser should examine such lease, a copy of which is on file at the 
ofiSce of the Sel^g Agent If any present tenant who is not a pur- 
chaser under tMs Plan does not voluntarily remove from an apartment 
upon the expiration of his lease or monthly tenancy, a purchaser 
wishing to occupy the apartment will be required, at his own cost and 
expense, to obtain possession through summary dispossess pro- 
ceedings. Any purchaser who acquires an apartment occupied by a 
tenant, whether pursuant to a month-to-month tenancy, a lease agree- 
ment, or the Rent Regulations, will be required to pay to the Apart- 
ment Corporation the maintenance applicable to that apartment under 
this Plan, whether such amount received by the purchaser is greater 
or less the amount received as rent from tlie tenant in occupancy. 
In addition to any requirements imposed by existing leases, pur- 
chasers of apartments subject to Rent Regtilations may also be re- 
quired to furnish certain decorating and other “essential services” 
for the occupants of those apartments. Any security held with respect 
to any apartments not purchased by the tenants will be transferred 
to the purchaser of such apartments on the Closing Date or there- 
after, and the purchasers 'svill be required to hold the security in trust 
pursuant to Section 7-103 of the New York General Obligations Law. 
Security deposits held for apartments which are purchased by the 
tenants in occupancy will be returned to those tenants on the Closinff 
Date. 

B. Rights of Tenants of Controlled Apartments 

Those tenants in occupancy of controlled housing accommodations 
under the Rent Regulations, as listed in Schedule D (the “controlled 
apartments”), who do not purchase their apartments under this 
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fended Plan or who do not thereafter vacate their apartments volun- 
tarily, slrnll contmue to have the right to occupy the apartments in 
accordance with the Bent Regulations upon payment of the maximum 
Mgistered rent and compliance with the other provisions of the Riint 
Regulatipns applicable to controlled apartments. Any person who 
acquires the shares and proprietary lease for any controlled apartment 
sJiall take the apartment subject to the statutory tenancy and shall be 
reqmred, in accordance with the Rent Regulations, to furnish those 
essential Services required by the Rent Regulations. 

Certain of the apartments listed in Schedule D may no longer be 
deemed to be controlled pursuant to the provisions of a Local Law 

York, annexed as 

Schedule B of this Amended Plan and of an Amendment to the Regu- 
taaons adopted by the City Office of Rent Control, annexed as Sched^e 
i< . ^JNo representation can be made, however, as to whether any de- 
control owurring by virtue of a vacancy will actually be effected at any 
specie tme m the future or whether any of the other apartments 
listed m Schedule D will be subject to decontrol under the provisions 
of the Amendment set forth in Schedule P. 

No representation is made by the Sponsor that the Rent Reg?-’ v 
tions wll or will not be modified after the date of the presentation 
this Plan, but in the event that the Rent Regulations are modified 
or amended at any time after the presentation of this Plan so that all 
or any of the controUed apartments become decontrolled or the rights 
of tenants in occupancy of controlled apartments are changed or elimi- 
nated, then the rights for such tenants in occupancy described above 
shall be deemed to be similarly changed or eliminated as of the date 
of such amendment or modification. 


PRICE CHANGES 


V ^ “ occupancy (see pages 

7-p the Sponsor rescues the right, with respect to any apart- 
ment for w^ch a Pwchase Agreement has not been executed, or 
for which a Purchwe Agreement is in default, in order to meet possible 
varying demands for sizes and types of apartments, or to meet par- 
ticular requirementa of prospective purchasers, or for any other reason 
to change the number of apartments by increasing or decreasing their 

layout and location or to reallot the shares 
allocated to any of the apartments offered for sale under this Plan, so 


SEE AMENDMENT 
ON INSIDE COVER. 
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long as such reallotment does not result in a change of a total number 
of shares. The Sponsor also reserves the right to change the price of 
any apartment at any time, except for those apartments for which a 
Purchase Agreement has been executed and accepted by the Sponsor, 
and which is not then in default. As a result, different purchasers of 
similar apartments may pay different prices for their apartments, but 
no such differences or changes will affect the number of shares allocated 
to a specific apartment which has been purchased, or its proportion to 
the total maintenance charge allotted to such apartment 

The Sponsor also reserves the right any time after the presentation 
of this Plan to show any of the apartments to any interested prospec- 
tive purchasers, until such time as the tenant has actually executed a 
Purchase Agreement and made the required deposit thereunder. 

COOPERATIVE CORPORATION <HIGAN1ZAT10N 

The Apartment Corporation has been organized pursuant to Sec- 
tion 402 of the New York Business Corporation Law, with an author- 
ized capital of 45,000 shares of $1.00 par value, of which 42,400 will be 
allotted to the apartments sold under this Plan. Each share will be 
entitled to one vote, and all skares, when issued, will be fully paid and 
non-assessable. 

Both the certificate of incorporation and the by-laws of the Apart- 
ment Corporation provide, among other things, that the primary pur- 
pose of the Apartment Corporation is to provide residences for share- 
holders who shall be entitled, solely by reason of their ownership of 
shares, to proprietary leases for the apartments. 

The by-laws of the Apartment Corporation provide for not less 
than three nor more than seven directors to be elected by the share- 
holders on the basis of one vote for each share of stock. Notwith- 
standing the foregoing, however, in the event that the Plan is declared 
effective, as long as the Sponsor, nominees or assignees of the Sponsor 
who do not purchase the apartments for personal tise or occupancy 
(see provisions under ‘-Unsold Shares” at pages 23-24), shall be 
the holders of at least of tlie outstanding shares and do not occupy 
the apartment or apartments to which such shares are allotted, then 
such persons as a group shall have the right to designate, prior to the 
election of directors at the annual meeting of shareholders, not less 
than one (1) nor more than one-half of the number of directors to be 
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elected in proportion to the percentage of total outstanding shares 
owned by them (rounded off to the next lowest number but not less 
than one). 

In addition, so long as the Sponsor, nominees or assignees of the 
Sponsor who do not own the apartments for personal use or occu- 
pancy, shall own 25% or more of the outstanding shares in the Apart- 
ment Corporation, the board of directors wUl not within two years 
from the Closing Date, without the consent of the Sponsor or such 
persons (a) engage additional employees or furnish additional services 
not presently provided as set forth in this Plan, except as may be 
required by law or government regulation; (b) increase the amount of 
mortgage indebtedness of the Apartment Corporation, or extend, 
refinance or otherwise alter any mortgage (as described in the section 
on “Mortgage Indebtedness”), or enter into any contract for the sale 
or lease of the entire Properly; or (c) increase the amount of the 
reserve for contingencies in the budget for the following year as set 
forth in Schedule C, except that the reserve not expended during the 
year may be added to that for the next year. 

Promptly after the Closing Date under the Plan, the Selling Agent 
will cause to bo called a meeting of the shareholders for the purpose 
of electing directors, which directors shall then elect officers for the 
Apartment Corporation. Until such time, all of the officers and direc- 
tors of the Apartment Corporation will be attorneys or other 
employees of Karelsen, Karelsen, Lawrence & Nathan, Esqs., counsel 
to the Apartment Corporation. None of said officers and directors 
have any financial interest in transactions set forth in the Plan, and 
all will resign in favor of those elected after the Closing Date. 


PROPRIETARY LEASES AND STOCK CERTIFICATES 

Each Shareholder of the Apartment Corporation will be required 
to execute a proprietary lease for the Apartment purchased by him 
in tile form available for inspection at the office of the Selling Agent. 
Proprietary leases will remain in identical form, but they may be 
amended by the approval of two-thirds of the tenant-shareholders. The 
Term of each proprietary lease will begin on the Closing Date under 
the Plan and will expire on September 30, 2007, unless sooner ter- 
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Each proprietary lease provides that a lessee not in defanlt may 
cancel the proprietary lease as of September 30, 1970, or as of any 
September 30 thereafter, on six months’ written notice, upon transfer 
of the proprietary lease and shares allocated to the Apartment to the 
Apartment Corporation. On the exercise of such right, no compen- 
sation will be paid and there will be no further obligation on the part 
of the shareholder-lessee. 

Each proprietary lease will provide that a lessee may assign the 
proprietary l^se or sublet the Apartment with the consent of 
either a majority of the members of the board of directors of the Apart- 
ment Corporation or of the lessees owning at least a majority of record 
of the shares of the Apartment Corporation. The board of directors 
may arbitrarily refuse its consent, as long as such refusal is not 
based upon discrimination by reason of race, creed or color. If the 
lessee is the Sponsor or a nominee of the Sponsor or of an assignee 
of the Sponsor who does not hold the Apartment for personal use 
or occupancy, then only the consent of the then MR-nRging Agent will 
be required. No proprietary lease may be transferred without a 
simultaneous transfer and assignment of all of the shares allocated 
to the Apartment. Neither the Apartment Corporation, the Managing 
Agent, nor the board of directors are required to consent to any 
proposed assignment or subletting, nor to give any reason for such 
failure to consent. 

The rent to be paid under each proprietary lease will be based 
upon the cash requirements of the Apartment Corporation apportioned 
on the basis of shares held. The requirements will be determined 
from time to time by the board of directors but only by directors 
elected by the lessee-shareholders of the Apartment Corporation. 
In those Apartments which are subject to Bent Kegulations (see 
Schedule D and pages 7-8), rent payable under the proprietary 
lease may be greater than that which may be coUected under the 
^ egolations. In such event, the owner of the proprietary lease who 
18 other than the tenant in occupancy, will bo required to pay the 
dilTerence. 

The proprietary lease will require that each proprietary lessee 
will be responsible for keeping the interior of the Apartment in good 
repair, decorating the Apartment and maintaining or replacing all 
plumbing fixtures, lighting fixtures, refrigerators, air conditioning 
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umta, and other similar equipment. Special electrical appliances, 
wluch may require heavy duty lines, or impose a burden upon the 
existing electn^l facilities, such as air conditioning units, electric 
ranges or refrigerators, washing machines or dryers and heating 
panels may not be installed without the prior consent of the board of 

tenant-shareholders. There is no assurance 
that such consent will be given. 

®“^y occupancy who pur- 

chases ^e shares aUocated to the Apartment occupied by him ^1, 

supersede any prior existing lease, rente,! agree- 
ment, statutory tenancy, or other arrangement. 

pyoprietaty lease will contain a provision making it subordi- 
Thp mortgages on the Property. 

^ *^®]^ *>y “y proprietary lessee to secure ^e payment 

w i ^® proprietary lease or any otW iS 

debtedness of the proprietary lessee to the Apartment Corporation. 

tTeTx" rs oS; 

proprietary lease wiU also contain provisions for termina- 
dnp fnr f"lore to pay any rent or other charge 

^ *0 perform any other covenant or obligation 

under the propnetairy lease, (b) cessation of ownership of the ac- 
companymg shares by any proprietary lessee, (c) an attempted assign- 
ment or subletting mthout full compliance with the terms of ^e 
proprietary lease, (d) adjudication of the proprietary lessee as a 
bankrup or ^e com^sion of any act of ilsolLcjYr bXptey 

tWrdH nf J f®^-fifth8 of the board of dkectors and two’ 

!r ? !■ <^® shareholders that the conduct of any proprietary lessee 
18 objectionable ^d undesirable. In the event of a default, thTshaws 

affh V see will be deemed canceUed and ^ssession 

of the Apartment must be surrendered to the Apartment Corporation 

as tiieTronri f ^®hle for all charges 

as If the propnetary leswe had not been terminated until the shares 

XSZT ^ CorporaPoPto a new 
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The Apartment Corporation may also terminate all proprietary 
leases at any time, upon the affirmative vote of tworthirds of the hoard 
of directors and the holders or at least 80% of outstanding shares in 
the Apartment Corporation. 

PURCHASE AGREEMENTS AND ESCROW DEPOSITS 

The form of Purchase Agreement to be used under the Plan is set 
forth as Schedule G. Each purchaser will be required to execute a 
Purchase Agreement and, subject to the rights of controlled tenants 
under the Bent Regulations, no Purchase Agreement will be binding 
upon the Apartment Corporation or the Sponsor until a copy is deliv- 
ered to the Purchaser after execution by the Apartment Corporation 
and by the Sponsor. Any Purchase Agreement not countersigned 
within thirty days after receipt by the Selling Agent will no longer be 
binding upon the Purchaser, and all moneys paid by the Purchaser 
under that Purchase Agreement will be promptly refunded, without 
interest. 

Except for the Purchasers imder the Original Plan (see page 2) 
and except for those Apartments for which the Sponsor shall make a 
change in the offering price (see pages 9-10), each purchaser will be 
required to pay the purchase price set forth in Schedule B in order to 
provide funds to enable the Apartment Corporation to acquire title 
to the Property. In accordance with the Purchase Agreement, at the 
time that any prospective Purchaser executes such Agreement, he will 
be required to pay 10% of the total purchase price. The balance of the 
purchase price must be paid within 30 days after notice is furnished 
to the Purchaser that the Plan has become effective. 

The Sponsor will hold all monies received by it, directly or 
through its agents, employees or escrow agents, in trust, until actually 
employed in connection with the consummation of the Plan as herein 
described. In the event that insufficient funds are raised through the 
offering or otherwise to effectuate the purchase of the property and 
consummation of the Plan or if the Plan is abandoned or withdrawn 
for any reason, or if title to the property is not acquired by the cor- 
poration on or prior to January 31, 1969, for any reason whatsoever, 
then such monies shall be fully returned, without interest, to the pur- 
chasers. The amount paid by an applicant for stock subscription will 
be deposited in a special non-interest bearing account to be cstab- 
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lished solely for such purpose under the name of “1050 Park Avenue 
-Purchase Account," in The Bank of New York, 360 Park Avenue, 
New york, N. Y., to be held pursuant to the escrow agreement set 

accordance with the provisions of Section 
352(h) of the General Business Law of the State of New York. The 
fuiids held by the Bank pursuant to the Escrow Agreement shall be 
paid on the closing of title to the Property at the direction of the 
Apa^ment Corporation upon the instructions of its attorneys Karel- 
sen Karelsen Lawrence & Nathan, Esqs., and only for the mirposes set 
forth in this Plan. 

making of payment 

of me baiance of the purchase price under the Purchase Agreement, 
in ihe event that any purchaser shall fail to make any such payment 
witon the trae required, then the Sponsor wUl have the right on 5 days 
written notice of default to cancel such Purchaser’s Purchase Agree- 
ment and to receive from the Bank under the Escrow Agreement, as 
stipulated and liquidated damages, all funds theretofore deposited by 
said Purchaser under the Purchase Agreement provided such default 
IS not cured within said 5 days. Alternatively, either the Sponsor 
or the Apartment Corporation may sue any Purchaser for the balance 
of the purchase price. 

ESTIMATED INCOME AND EXPENSES 

an prepared, at the request of the Sponsor, 

an estn^te oi the income and expenses of the Apartment Corporation 
J 1 ^ cooperative operation, which is set forth as 

bched^e C. For comparison purposes, there is also set forth a, certi- 
fied statement of the operating expenses for the Property for the 
eleven month period ending December 31, 1963 and for the calendar 
years ending December 31, 1964, 1965, 1966 and 1967, prepared for 
^e Sponsor by Sigmund Weiss, a certified public accountant. In the 

A^Ht iSr certain of the expenses for the time prior to 

pril 27, 1966, the date on which the Sponsor acquired title to the 
operty, do not reflect normal expenditure control and operation 
expenses for the Property in view of the fact that the Property was 
flien operated by a temporary receiver appointed by a court and not 
by a fee owner of the Property. 

The estimate of income and expenses set forth in Schedule C has 
been prepared on the basis of a continued maintenance, operation and 
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staff for the building as of the date of the presentation of the Plan, 
and is based upon the experience of the Selling Agent in the manage- 
ment and operation of similar cooperative apartment buildings in 
New York City. While the Selling Agent believes, and has set forth 
in writing in a letter available at its office, that the estimates are 
dependable, because of the possibility of imforeseeable changes in the 
economy or other factors, the estimate of income and expenses cannot 
be considered to be a representation, guaranty or warranty of any kind 
as to the actual income, expenses, maintenance charges or income tax 
deductions. Accordingly, the board of directors may detenu ine to 
provide for reserves not reflected in Schedule C or to increase the 
maintenance charges for any period after the Closing Date (except 
for those limitations described at page 11). 



The estimate includes real estate taxes payable in an amount com- 
puted at the 1968/69 assessed valuation for the Property and the tax 
rate for the prior tax year of $5.11. The assessed value for New York 
City real estate tax purposes for the tax year 1968/69 is $1,440,000, 
of which. $615,000 is allocated to land and $825,000 is allocated to the 
building. An application has been instituted for reduction of this 
assessment, but there can be no representation as to whether or not 
any reduction wiU be effected in whole or in part. The assessed valua- 
tion for New York City real estate tax purposes for the tax year 
1967/68 is $1,350,000, of which $530,000 is allocated to the land and the 
remainder to the building. The assessed valuation for the prior tax 
year (1966/67) was $1,290,000 of which $530,000 was allocated to the 
land and ihe remainder to the building and tlie tax rate for that year 
was $4,994, per $100 so that $64,422.60 in tax was paid for the fiscal year 
ended June 30, 1967. The assessed valuation for 1965/66 was 
$1,255,, 000, of which $530,000 was allocated to land and the balance to 
the building. The tax rate for that year was $4.63 per $100 and the 
total tax paid was $58,106.50. There can be no assurances that either 
the assessed valuations of the Property or the tax rate, or both, wdll 
not vary in the future. 


The payroll amount for the 19 building employees included in the 
estimate is based upon tlie current method of stalling and allocation 
of building employees. On the date of the presentation of this Plan, 
there is an operator for each passenger elevator from 7 A.M. to 
midnight and one operator who serves both passenger elevators from 
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midnight to 7 A.M. The two service elevators are separately manned 

Q serviced by a single operator from 

y:dO F.M. to midmght. Between 8 P.M. and 9:30 P.M, the service 
elevator operator relieves the doorman and passenger elevator opera- 
tors. A doorman is on duty from 9 A.M. to 2 A.M. each day. The 
mam entrance door is locked at midnight to facilitate security for tJio 
building, and the service entrance is locked at 6 :30 P.M, 

INCOME TAX DEDUCTIONS 

+ 1 , designed to give to each proprietary lessee 

the benefit of those mcome tax deductions allowed to tenant-stockhold- 
ers of cooperative housing corpordtions under the present provisions of 
Section 216 of the Internal Revenue Code and Section 615 of the New 
York Law and Section T46-15.0 of the New York City Personal 
Income Tax Law. Under the applicable provisions of those laws, the 
price paid for each block of shares under the Plan must bear a rea- 
sonable relationship to the portion of value of the equity of the Apart- 
Corporation in the Property attributable to the Apartment to 
which that block of shares is allocated. The Selling Agent has ad- 
vised the Apartment Corporation that, in its opinion, such a reason- 
able relationship exists under the prices set forth in Schedule B 
as they may be modified with respect to certain purchasers under the 
Original Plan (see page 2). On the basis of the aforesaid opinion 
of the Selling Agent, the Apartment Corporation has been advised 
by its counsel, Karelsen Karelsen Lawrence & Nathan, Esqs., that, 
in their opnion, if the Plan becomes operative under its terms, so 
long as or more of the gross income of the Apartment Corpora- 
tion IS derived from qualified tenant-stockholders, the Apartment 
Corporation ■will qualify as a cooperative housing corporation under 
the present applicable state, federal and city tax laws. 

The estimated amounts which will be deductible frr income tax 
purposes are set forth in Schedule B, but such amounts may increase 

^0 the amounts paid by the Apartment Cor- 
poration for interest on outstanding mortgages or for real estate 
taxes. In addition, the exact amount of actual tax savings will de- 
pond upon the amount allowed by the appropriate taxing authorities 
and tlie mdi^dual taxpayer's tax bracket. Neither the Sponsor, the 
Selling Agent, nor counsel to the Sponsor or the Apartment Corpora- 


55a 




« 

Exhibit C, Amended Plan of Cooperative Organization. 


tion, makes any warranty or representation as to the allowability by 
any taxing authority of the deductions, at any time in the future, and 
none of them shall be responsible for the discontinuance or disallow- 
ance of any part or all of said deduction at any time, whether by 
reason of a change in the applicable law, administrative regulations 
or otherwise. 

As indicated in the Section on “Mortgage Indebtedness" (see 
pages 22-23), one of the mortgages on the Property which will remain 
a lien on the Closing Date requires certain payments for interest ac- 
crued for a period prior to the time that the Property was acquired by 
the Si)onsor. While the amounts paid for such interest may be re- 
ported as interest for the purposes of income tax deductions, the 
taxing authorities may not permit the deductibility of such amounts. 
These amounts are hot reflected in the estimated amount of tax de- 
ductions for the maintenance to be paid by the tenant-shareholders, 
but in the event that such amounts are deductible, then the amount 
deductible by each tenant-shareholder would be increased by his 
proportionate share of such payment for that interest. Under the 
share allocations Set forth in Schedule B, such allowance would result 
in an annual increase in available deductions of 28^ per share up to the 
end of the calendar year 1983 and $1,336 per share during 1084. 

FINANCIAL DETAILS 

The Sponsor has agreed to convey title to the Property on the 
Closing Date under the Plan on the basis of the following flnancial 


plan : 

Aggregate Purchase Price of Shares $3,521,320 

Plus: Mortgage indebtedness 2,045,779 

Total Purchase Price $5,567,099 

Less: 

Working capital $ 25,000 

Repair Fund (after all shares sold) . . . 211,165 

Mortgage indebtedness 2,045,779 2,281,944 




Total Proceeds to Sponsor 


$3,285,155 
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The aggregate purehase price will be paid as foUows : 

1. The entire cash proceeds received by the Apartment Corpora- 
tion under the Plan from the sale of its shares will be paid to the 

Account 

Agreement furnished pursuant to the Purchase 

^ $25,000 (increased or decreased by closingS^.^f^^OMPlilT 

^r^omtfon worldng capital of the Apartment ^ COv% 

1 xi. p®^ under this Plan (but not 

ess than $100,000) as the fund for repairs and improvements described 
in pages 6-7. 

2, In ^e event that all of the shares of the Apartment Corpora- 
tion offered under this Plan are not sold, then the Sponsor will be 
paid (^1) a sum equal to the proceeds of those shares which are sold, 
less the deductions set forth above, and (2) aU of the unsold shares 
together with the proprietary leases, as described in the section headed 
“Unsold Shares.” 

• Apartment Corporation will take title to the Property sub- 

ject to the then principal unpaid balance of the existing mortgages 
described under the heading “Mortgage Indebtedness.” 

4. The Apartment Corporation will pay to the Sponsor, as addi- 
tional consideration, any amounts then on deposit in the Escrow 
Account under defaulted Purchase Agreements. 


5. Adjustments will be made as of the Closing Date for assign- 
able insurance policies, real estate taxes, water and sewer charges, 
rent and other income, fuel, payroll and vacation pay, mortgage inter- 
est and amortization payments, and all assignable fees, charges or 
expenses. In tlie event that after balancing such closing adjustments 
there shall be a net adjustment in favor of Sponsor and such adjust- 
ment shall exceed 50% of the amount to be set aside for Working capi- 
tal of the Apartment Corporation then such excess shall be paid by the 
Apartment Corporation to the Sponsor in monthly installments of 
equal anmunts over a period of sixty (60) months following the 
Closing Date, not bearing interest and reflected in a series of un- 
secured promissory notes for that amount. 
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6. The Spohsor will pay for all expenses incurred by the Apart- 
ment Corporation up to the Closing Date, and all expenses incurred in 
connection with the closing, including, but not limited to, unpaid legal 
or accounting fees, survey charges or title insurance costs, printing 
and filing fees and any other taxes or fees in connection with the trans- 
fer of title of the Property to the Apartment Corporation. 

On the Closing Date, the Apartment Corporation will have no 
indebtedness except for the mortgages to which title to the Property 
will be subject (as described under the heading “Mortgage Indebted- 
ness”), the electrical installation contract described on pages 5-6, the 
management agreement described under the heading “Management 
Agreement,” and the service or maintenance contracts listed in 
Schedule I. 

MORTGAGE INDEBTEDNESS 

At the Closing Date, the Property will be conveyed to the Apart- 
ment Corporation subject only to the following mortgage indebtedness. 

Refinanced First Mortgage 

The refinanced first mortgage on the Property which is presently 
held by Greenwich Savings Bank, New York, New York under a con- 
solidation and extension agreement dated September 25, 1967, a copy 
of which is on file and available for examination at the office of the 
Selling Agent, provides for a total original lien of $1,100,000. The 
mortgage bears interest at the rate of 6% per annum, and interest 
and amortization is payable in four quarterly installments of $22,000 
each year until the 15th anniversary of the mortgage, falling in 1982, 
when the principal balance will then be due and payable. The quarterly 
installments will be applied first to the payment of interest at 6% 
and then to the reduction of principal. Any payments of amortization 
made since the tune of the consolidation and extension agreement up to 
the Closing Date, shall be added to the adjustments to be made at the 
Closing Date as described on pages 19-20. At the maturity date of 
the mortgage, there will remain unpaid principal in the amount of 
$570,819.04. No representation can be made at this time with respect 
to the availability, cost or terms of any mortgage refinancing which 
may then be required. In the event that no refinancing were then 
available, the amount required to be paid to satisfy the mortgage in 
1982 would bo equal to $13.46 per share. 
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The first mortgage provides that it may be prepaid on any interest 
date falling after ten years from the time it is made, upon thirty days 
written notice and payment of a penalty of 4% of the principal sum 
prepaid, which penalty shall decKne by 1/2 of 1% each year thereafter 
until maturity. 

There are available for inspection at the office of the SelHng Agent 
copies of the consolidation and extension agreement for the consolidated 
first mortgage lien. 

Reconsolidated Second Mortgage 

The Property will also be subject to a reconsoUdated second mort- 
gage pursuant to a consolidation and extension agreement dated Sep- 
tember 25, 1967 which agreement incorporates under one instrument 
two separate mortgage liens, 

(a) The reconsolidated subordinate mortgage incorporates the 
consolidated subordinate mortgage held by Mrs. Lois Morrill of Alex- 
andria, Virginia, in the reduced aggregate ptincipal sum of $441,129 
and a further lien for past due interest on certain prior outstanding 
mortgages (as a result of non-payment long before the Sponsors took 
title to the Property) j which has already been reduced by agreement 
to $289,150 and Avhich amount was reduced as of June 1, 1967 to 
$280,150, and was further reduced at the time of the consolidation 
and extension so that at the Closing Date, this outstanding lien will 
not exceed $254,650. Any payments made in reduction of the lien for 
past due interest below said amount of $254,650 up to the Closing Date 
will be added to the adjustments to be made at the closing in favor of 
the Sponsor as described on pages 19-20, 

Payinent of principal and the remaining amount due for past due 
interest is due on April 26, 1984. Payments for current interest on 
the principal sum will be required in quarterly installments of $5,607.16 
on the 15th of February, May, August, and November of each year 
until maturity, amounting to interest on the principal sum at the rate 
of 5.1% per annum. 

Payments Avill be required for the past due interest on this part 
of the Reconsolidated Second Mortgage in semi-annual installments to 
bo paid on January 1 and July 1 of each year as follows: installments 
of $6,000 each time until January 1, 1984 and a payment of $50,650 on 
April 26, 1984 at which payment the past due interest will have been 
paid in full. The amounts to be paid for past due interest do not them- 
selves bear interest. 
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There are no amortization payments required for the principal 
amount of this portion of the Eeconsolidated Second Mortgage and the 
entire principal amount of $441,129, together with the final payment 
for past due interest of $50,650, will be due on April 26, 1984, at whichi 
time the Apartment Corporation will be required to pay said sum or 
obtain the required amount by additional mortgage financing. No rep- 
resentation can be made at ^is time with respect to the availability, 
cost or terms of any mortgage refinancing which may be required for 
this portion of the Beconsolidated Second Mortgage at that time. To 
the extent that the Apartment Corporation is not able to obtain, such 
amount by mortgage refinancing, additional funds might have to be 
obtained from the persons who are then the stockholders of the 
Apartment Corporation. 

Any portion Of these payments, whether of principal or past due 
interest, may be prepaid in whole or in part at any time without penalty. 
In the event of prepayment of a portion of the principal sum due, then 
tlie current interest payments due in quarterly installments will be 
reduced on an annual basis by an amount equal to 5% of the principal 
amount prepaid. 

(b) The Eeconsolidated Subordinate Mortgage also incorporates 
the subordinate mortgage in the principal sum of $250,000 previously 
held by Euby Campbell of Coesse, Indiana, the former record owner 
of the Property from whom the Sponsor acquired the Property. This 
mortgage indebtedness represented a portion of a purchase money 
mortgage given upon the acquisition by the Sponsor. 

This portion of the Eeconsolidated Subordinate Mortgage bears 
interest at the rate of 6% per annum, which is payable quarterly 
on the 15th days of February, May, August, and November of each 
year. No amortization payments are required and the entire prin- 
cipal sum will be due and payable on April 27, 1981, at which time 
tlie Apartment Corporation will be required to pay said sum or obtain 
the required amount by additional mortgage financing. No representa- 
tion can be made at this time with respect to the available cost or 
terms of any such mortgage refinancing which may be rotpiired for 
this portion of the Eeconsolidated Second Mortgage at that time. 

This portion of the Eeconsolidated Second Mortgage may bo 
prepaid at any time without penalty. 

In the event that tlie Apartment Corporation is not able to obtain 
mortgage refinancing upon the maturity of the principal payments 


■ 
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due under the Beconsblidated Second Mortgage then durinir IQRi 
would be required to pay a total of $250,OOofSduZg 19M it w™ 
be required to pay a total of <{!4qi 77 Q it would 

terest pa^eut? Le tor' ""L^u^L TuM t 

SwTo’rearfi^f th” f “d ‘he sum of $11.60 duriug 

1984 for each of the shares of stock to be sold Under this Plan. 

irispectioii at the offices of the Selling 
Agent copies of the reconsolidated second mortgage which will con 
tinue to be a hen on the Property after the Closing Date. 

Other IndebtedneM 

No additional mortgage indebtedness will be a lien on the Pronertv 
Si Date, but the Apartment Corporation may also be i^ 

debted to the Sponsor for certain of the closing costs not paid on the 

pageTl8-20^ described under the heading “Financial Details” on 

UNSOLD SHARES 

Sponsor wiU furnish an individual or 
individuals who are residents of New York State, to purchase those 
shares of the Apartment Corporation allocated to Apartments which 
are no sold or the subject of executed Purchase ILeei and 
0 will execute proprietary leases for the Apartments to which said 
shares have been aUocated. The individuals wiuTotnLrsZva^ 

the Aparttrte““TL'lr'°"“' “d “ay suhlet or Resell 

plan pursuant to the then current amended offering 

quoutly assigned to a Purchaser other'than a no“ thf^rnerr! 
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No bond or other security will be posted either by the nominees or by 
the Sponsor, and the Sponsor’s ability to perform and furnish any 
necessary funds will depend upon their respective existing financial 
condition. The Sponsor may enter into an agreement with any one 
or more nominees to require such nominee to pay over to the Sponsor 
any profit resulting from the resale or subletting of any of the Apart- 
ments held by the nominee, ' 

CONSUMMATION OF PLAN 

This Plan will be declared effective by the Sponsor, and will 
thereafter become operative in accordance with its terms if, within 
eight months or less from the date of its presentation, at least 80^ of 
the shares in the Apartment Corporation have been sold under executed 
Purchase Agreements, under which the required deposits have been 
made. 

The Sponsor also reserves the right to declare this Plan effective 
at any time when more than 40% but not less than 80% of the Apart- 
ments have been purchased. 

The Sponsor also reserves the right to withdraw or abandon this 
Plan at any time before it is declared effective. In the event of such 
abandonment, all deposits made under Purchase Agreements shall be 
returned by the Escrow Agent, without interest. This Plan will be 
declared effective by written notice to all purchasers. ■ Once this Plan 
has been declared effective, it will not thereafter be abandoned. The 
notice furnished by the Sponsor or the Selling Agent, which will de- 
clare this Plan effective, shall specify a Closing Date not less than 30 
days after such notice. 

CLOSING AND TRANSFER OF TITLE 

On the Closing Date, fee title to the Property will be transferred 
to the Apartment Corporation by a bargain and sale deed with cove- 
nants against the grantor’s acts. The title so conveyed will be insured 
by City Title Insurance Company in the aggregate amount of the con- 
sideration paid, subject only to the following exceptions: (a) the mort- 
gage indebtedness described under the heading “Mortgage Indebted- 
ness’’ (pages 20-23); (b) rights of tenants of the Property; (c) 
survey conditions, provided they do not prevent the use of the build- 
ing as an apartment house ; (d) covenants, restrictions, agreements or 
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reservations of record, and zoning and building laws, restrictions and 
regulations on the Closing Date, which do not prevent the present 
use of the Property ; and (e) service or maintenance contracts set 
forth in Schedule I, the Management Agreement described herein 
(page 2o) and the electrical contract described on pages 5-6. 

At the closing, adjustments will be made of those items described 
on page The amounts to be paid for the initial working capital 
and repair funo will be held in escrow by Karelsen, Karelsen, Law'- 
rcnee & Nathan, Esqs., counsel for the Apartment Corporation in the 
name of the Apartment Corporation pending the instructions of the 
board of directors to be elected by the shareholders of the Apartment 
Corporation (see pages 10-11), or in the event of an emergency requir- 
ing expenditures, in the discretion of the Managing Agent. 

On the Closing Date, there will be in effect and transferred to 
the Apartment Corporation a multiple peril insurance policy for the 
Property, including fire insurance with extended coverage in the 
amount of $2,800,000 for the building and $30,000 for personal prop- 
erty; rental value insurance for $360,000 (to Which an 80% co-insur- 
apply) I pnblie iiabUity and property damage in limits 
ot $i5,uuo,U00; legal water damage insurance in the amount of $10,000* 

‘1 *2,000; boiler meurance in the 

limit of $100,(X)0 (includmg repair and replacement). 

MANAGEMENT AGREEMENT 

On the Closing Date, the Apartment Corporation will enter into 
with Pease & EUimaa, Inc. to act as the Managing Agent 
of tlie Property for a period of three years from that time. The 
Managmg Agent will receive as its compensation for all such service, 
ompensahon at the rate of $9,000 per annum. The Agreement will 
not be assi^able by the Managing Agent without the consent of the 

^ ““ Agreement eon be examined 

at the omce of the Sellmg Agent. 

REPORTS TO SHAREHOLDERS 

All shareholders of the Apartment Corporation will receive the 
following reports and statements; 

Within three months after the end of each calendar year, a state- 
ment of the accountants for the Apartment Corporation of the amount 
deductible per share under the tlien income tax laws. 
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Within three months after the end of each fiscal year, an aimnal 
report of operations and balance sheet of the Apartment Corporation, 
certified by an independent certified public accountant. 

Each year, notice of each annual meeting of shareholders of the 
Apartment Corporation, for the purpose of electing a board of 
directors. 

PARTIES INTERESTED IN THE TRANSACTION 

The Sponsors own the Property as tenants in common in the 
following undivided interests: Peter Jakobson, 50%, John B. Jakob- 
son, 25%, Arthur D. Emil, 20% ; and Lawrence A. Kobrin, 5%. 

Peter Jakobson is engaged in the investment in and ownership 
and management of real estate. John B. Jakobson is a partner in a 
member firm of the New York Stock Exchange, and his principal oc- 
cupation is his participation in the security trading activities of that 
firm. John B< Jakobson and Peter Jakobson are brothers. Arthur D. 
Emil and Lawrence A. Kobrin are practicing attorneys and the mem- 
bers of Emil & Kobrin. All of the Sponsors are residents of New York 
City. 

The exact profit to be realized by the Sponsors upon the sale of 
the Property to the Apartment Corporation cannot now be determined 
in view of the uncertainty of future market conditions in the sales of 
cooperative apartments and losses which may be sustained by reason 
of the responsibility of the Sponsors for performance of proprietary 
leases acquired by individuals designated by them at the Closing. If 
the offering made imder this Plan is successful and all of the apart- 
ments, including the rent controlled apartments, are sold for the prices 
set forth in Schedule B, and the expenses incurred by the Sponsors 
in making this offering are not abnormal nor the time for the con- 
summation of this Plan longer than expected, then the Sponsors may 
be expected to realize a very substantial profit. 

1050 Tenants Corp., the Apartment Corporation, was organized 
on June 6, 1967 by Elarelsen Karelsen Lawrence & Nathan, Esqs., 
using Mildred Sussman, an employee of said firm, as sole incorporator. 

None of the members of the law firm of Karelsen Karelsen 
Lawrence & Natlian, Esqs., and none of their employees, have any 
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foiancial interest in the property or in this Plan, except that said 
firm are the attorneys who will represent the Apartment Corporation 
nntil tte first meeting of shareholders after the closing date. None 
of said members or any of their employees will receive compensation 
for a^mg as incorporator, shareholder, directors or officers of the 
Apartment Coloration and aU of the fees and disbursements of 
Karelsen Karelsen Lawrence & Nathan, Esqs., in connection with 
taeir services rendered under this Plan wiU be paid by the Sponsor. 

Pease & Elliman, Inc., the SeUing and Managing Agent, is a 
licensed real estate broker, which has been in the real estate business 
since 1897 and has organized and manages many cooperatively owned 
residential buildings in Manhattan. As Selling Agent, the firm will 

® of the Apartments under this Plan. In 

^difaon, if the Plan is consummated, the firm will become the Manag- 
Mg Agent under the Plan. The firm has no other financial interest in 

toe Plan Md no other financial interest, past, present, or future, in 
the Property. r ^ , 


The firm of & Kobrin, Esqs;, of which Messrs. Emil and 
Kobrin are the partners, serves as attorneys for the Sponsors. Said 
firm will be compensated by the Sponsors for services rendered, apart 
from and mthout regard to the profits which may be realized in con- 
nection with the consmnmation of toe Plan. Said firm also serves as 
general counsel to the Selling Agent but will not represent toe Selling 
Agent m any capacity concerned with this Plan. 

Belldn, the consulting engineer whose report appears in 
Schedule A, is a licensed professional engineer in New York State 
and in five other states. He received a bachelor of civil engineer 
degree from New York University and a master of civil enginLing 
from MIT. He is vice president of Macarthur Construction Co., a 
member of the American Society of Civil Engineers and the New York 
State Society of Professional Engineers, and holds a certificate of 
qualification from toe National Counsel of State Boards of Engineering 
Exmmers. He has received a fee for his services in toe preparation 
and rendering of the report but has no financial interest in the Prop- 
erty or in this Plan. 
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DOCUMENTS ON FILE 

Copies of the following documents are on file with the Selling 
Agent and may be examined at their offices, 60 East 56 Street, New 
York, New York, daring normal bnsiness hoars by prospective par- 
chasers : 

Certificate of Incorporation, by-laws and specimen stock certifi- 
cate of the Apartment Corporation. 

Form of Proprietary Lease. 

Form of proposed Management Agreement with the Managing 
Agent. 

Escrow Agreement with The Bank of New York. 

Consolidation and extension agreement for first mortgage held by 
Greenwich Savings Bank. 

Consolidation and extension agreement for mortgage held by Lois 
Morrill and Ruby Campbell. 

Existing leases for professional occupancy and other space. 

Report of physical inspection made by consulting engineer and 
supplementary letters. 

Report of The J. G. White Engineering Corporation. 

Opinion of counsel relating to income tax deductibility. 

Letter from counsel relating to deposit of funds upon closing. 

Commitment from Morelite Electrical Service, Inc. with explana- 
tory material. 

GENERAL COMMENTS 

This Plan contains a fair summary of the material provisions of 
the various documents to which reference is made. Any information, 
data or representations not referred to or contained in this Plan 
should not be relied upon. This Plan does not knowingly omit any 
material fact or contain any untrue statement of any material fact, 
and there are no inconsistencies between this Plan and any of the 
documents to which reference is made. In the event, however, of any 
such inconsistencies, the terms of this Plan shall prevail. 

There are no lawsuits or other proceedings now pending, or any 
judgments outstanding, either against the Sponsor or the Apartment 
Corporation, which might become a lien against the Property. 
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No person has been authorized to make any representation not 
expressly contained in this Plan, and this Plan may not be changed 
or m^ified orally by any person. There wiU be no discrimination in 
the offering of the shares made hereunder on the basis of race creed 
color or national origin. ’ ’ 

Dated: New York, New York, May 10, 1968. 


Peteb Jakobson, John E. 
Jakobson, Aethub D. Emu. 
and Laweenob A. Kobbin, 

Sponsor 

Peas^ ft Euaman, Ino., 

Selling Agent 
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SCHEDULE A 

EEPOBT OF INSPECTION 
1050 PAEK AVENUE 
NEW .YORK, NEW YORK 

Eugene N. Belkin, P.E. September 5, 1967 

Geneeal: This building, built about 1923, is a 14 story and 

penthouse fire proof structure. During the years 
since it was completed, starting in the late 1930 's to 
1962, many alterations have been completed. 

These, in the main, have consisted of re-subdividing 
of various large apartments, combining of servants’ 
quarters in the penthouse, into apartments, boiler con- 
version to oil and installation of a sprinkler system in 
stair ^1 and firetower #1 to meet requirements of 
the Multiple Dwelling Law. 

The latest Certificate of Occupancy (#56682) issued 
Nov. 16, 1962 covers all previous work. Nothing 
subsequent to that date has been filed in the Building 
Department. As of August 29, 1967 there were no 
Fire Department violations listed against the building. 
Certain minor violations of the Building Department 
or the Air Pollution Department were then on record 
and, while the work has reportedly already been com- 
pleted to cure them, the formal dismissals were not yet 
posted. 

The actual inspection was made with a particular view 
toward determining those items requiring attention 
at this time and those which might require attention in 
the near future. With this in mind, the following 
building elements were checked: 

1, Electrical System 

2. Heating System 

8. Plumbing System 
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4. Elevators 

5. Masonry Exterior 

6. Windows 

7. Eoof 

8. Eatchen Equipment 

1 Eleotbioaij a complete wiring of 25 of the 64 apartments was 
System: accomplished a few years ago. This involved the in- 

stallation of a new 1800 ampere service and metering 
equipment for 41 apartments of which 25 meter and 
feeders to the apartments have been installed. To 
complete the rewiring an additional 1000 to 1200 am- 
pere service plus new feeders for 16 apartments to- 
gether with new apartment cut-out boxes and in- 
dividual air conditioning and appliance outlets would 
be necessary to take care of tenant requirements. 

In addition to the preceding, the remaining 23 apart- 
ments would require new metering equipment, feed- 
ers and outlets. It should be pointed out that this 
rewiring is not now required because of any deficiency 
or unsafe condition that new exists. It is an item 
that probably will be required by the tenants’ de- 
mands for 208 volt appliance and air conditioning out- 
lets in the future. 

The commitment arrangement with Morelite Electrical 
Service, Inc., dated August 30, 1967, would appear to 
furnish the requirements for such service. 

1— Hbatenq The present boilers were converted from coal-fir? d 

System: operation in 1937 and the oil burners were replaced 

again in 1949, together with the fuel pump. The en- 
tire system is in operating condition, but the age of 
the boilers may necessitate extensive retubing in the 
future. 

The heating distribution system at present is not in 
need of repair. However, the original construction 
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practice of burying the branch piping in the cinder 
fill may lead to corrosion of this piping and replace- 
ment whenever leaks are detected. 

3 — Plumbing The house pumps, sump pump, roof tank and struc- 
SystbmX^ ture (a small opening on the side of the roof tank is 

present but does not leak) are in working order. The 
house pumps are original building equipment and may 
require replacement in the near future. 

The water distribution system is of galvanized steel. 
This will present problems in the future and will re- 
quire maintainance as leaks and stoppages occur. At 
present the system is in working order. 

The plumbing fixtures are somewhat antiquated by 
modern standards, but they are serviceable and in 
working condition. Some crazing of the porcelain is 
to be expected in 45 year old fixtures. 

Based upon the type of plumbing in use, the age of 
the building and the reports of experience over the 
past several years, it can be expected that within the 
next several years portions of existing plumbing pipes 
will have to be replaced. Such replacements would 
primarily involve branch lines and small risers. Re- 
placements of this type are ordinarily done from time 
to time as convenient and required and not as one 
major replacement throughout the building. As indi- 
cated above, on the basis of the experience in this 
building for such repairs over the past several years, 
it would appear that an annual expenditure of between 
$5,000 and $6,000 would be adequate for the continued, 
maintenance of the plumbing facilities. On the basis 
of current projections, this amount would continue to 
be required for approximately 14 or 15 years until 
generally all pipes had been replaced. 

4 — ^Elevatobs: The 2 passenger and 2 service elevators are in good 

working order and are serviced regularly. 


5^Masonby 

Extebiob: 


6 — ^WiiToows : 


7 — Roof : 


Exhibit C, Amended Plan of Cooperative Organization. 

The wire cftbles on the service C-D elevator may re- 
quire replacement within a year. Nothing of a major 
repair is foreseen for 3 to 5 years. 

Attention is required to those sections of exterior 
hob: masonry where open joints have caused the leaks in 
several apartments during severe rainstorms. 

An experienced waterproofing contractor should cut 
out and repoint all such areas from a hanging scaffold. 

It is estimated that the cost of the required work 
v/ould not exceed $7,500. 

)ws: The existing wood sash and frames vary in condition 
from good to poor. Some of the sash should be re- 
placed promptly, since the glass is poorly secured, 
^me sections of the frames are also in need of repair. 
When these repairs are completed, the exterior of all 
frames and sash should be painted. It is estimated 

S? nS® required work would not exceed 

$1D^U0U. 

Generally the condition of the roof is good, but prompt 
attention is required to various sections of fibre base 
^shmg which have cracked and separated at the roof 
level, leving unprotected holes and open joints. In 
addition, the few blistered sections of the upper roof 
shoidd be repaired as well as the replacement of any 
missmg or broken roofing tile on the main roof. The 
roof drains should be cleaned and any asplialtic ma- 
terial that has partially covered them should be re- 
moved. All pipe flashing should also be checked. In 
addition, certain portions of the skylight protective 
iron mesh need rehabilitation and the owners have 
advised that the materials required to be fabricated 
for this purpose have already been ordered and will 
be installed soon. 

None of the above items is of a major nature. It is 
estimated that the cost for all of these items will not 
exceed $2,500. 
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8 — Kitchen It Bhould be expected that eventual replacement will 

Equipment: be required of the refrigerators, particularly those 

that are 10 years old and older. Those older than 5 
years have gone beyond the factory warranty and can 
be expected to give rise to additional service costs. 

The ranges appear to be in working order, although 
somewhat antiquated in appearance. 

Conclusions : 

t 

1 — Items in need of prompt attention. 

(a) Masonry waterproofing of sec- 
tions of exterior wall where 
water has penetrated during 

severe rains Estimated cost $ 7,500 

(b) Miscellaneous roof repairs Estimated cost $ 2,500 

(c) Eeplacement of defective wood 
sash, repair of frames where 
required and exterior painting 
of all windows (frames and 

®®sh) Estimated cost $15,000 

2 — Items which may require attention in themear future, 

a. Plumbing water piping. 

b. Heating branch piping buried in concrete fill. 

c. Boiler tubes. 

d. Wire ropes on all 4 elevators. 

e. Refrigerators. 

f. House pumps. 
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SCHEDULE AA 

Extract Fnim Report Safemitted by The J. G. White 
Engineering Corporation dated October 31 , 1967 . 

(See page 3 for description of Eeport.) 

Genebal CoNCIIjUSIONS 

The apartment building known as 1050 Park Avenue was inspected 
by engineers of The J. G. White Engineering Corporation on October 
18, 20, and 24, 1967, jii order to ; 

1. Determine the present condition of building; 

2. Determine repairs which should be made at present to mRiTifp iTi 
the integrity of the building and its facilities ; 

3. Estimate the probable cost of these repairs deemed necessary 
at this time. 

The building, a two-wing fourteen-story and penthouse structxire 
located at the southwest corner of Park Avenue and East 87th Street, 
was built in the early nineteen twenties. At present the building con- 
tarns a total of sixty-four apartments. Sixty of these apartments are 
occupied for residential purposes and four are used as doctors’ offices. 
It is our opinion that the building was well designed and that it was 
constructed of high quality material. The apartment building as a 
whole appears to be in satisfactory condition when due consideration 
IS given to its age. We have summarized the conclusions and recom- 
mendations which have resulted from our inspection of the building 
and its facilities below. These conclusions and recommendations are 
discussed in more detail in the body of the report. 

The electrical equipment and facilities were found to be in satis- 
factory condition, Some upgrading of the alternating current electrical 
system has been done recently. Further upgrading of the alternating 
current system is contemplated after the Plan of Cooperative Organize, 
tion takes effect, A commitment has been obtained from Morelite Eleo- 
triwl Service, Inc., for the performance of certain electrical work re- 
quired to accomplish additional upgrading. It is our opinion that the 
Morehto commitment is general in nature and we, therefore, recom- 
mend that the Apartment Corporation obtain a new commitment from 
the Sponsor which describes specificaUy the installation which will be 
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made for the contract price. The portions of the electrical system 
which will iiot have been replaced (such as the direct current system, 
interior wiring of apartments, etc.) by the upgrading operations men- 
tioned above, in our opinion, do not require repair or replacement at 
this time. Annual maintenance expenditures in the next few years 
should be similar to those expended in the last few years. 

Certain parts of the mechanical equipment and services were found 
to be in need of modification or replacement. The heating plant must 
be modified so that it complies with Local Law 14 and certain minor 
items must be repaired or replaced. The domestic water distribution 
piping appears to be in an advanced state of deterioration. It is our 
opinion that portions of this piping should be replaced now in order to 
eliminate repair costs and tenant inconvenience experienced by the 
frequent major leaks which are occurring and undoubtedly will con- 
tinue to occur in this piping. Most of the mechanical facilities consist 
of equipment installed when the building was buUt and, therefore, may 
require major repair or replacement at any time. Except for those 
items mentioned above and described in more detail in the body of the 
report, our examination found the mechanical facilities in satisfactory 
condition. Expenditures for maintenance which have been realized 
over the past few years should indicate routine expenditures which can 
Be anticipated over the next few years. 

The overall condition of the structural components of the building 
is good. The extensive maintenance and repair work detailed in the 
body of this report for exterior masonry, windows and doors and 
roofing, however, should be carried out as soon as possible. After this 
work is properly performed, we do not foresee any extraordinary ex- 
penditures in connection with the structure. It is reconunended that a 
program of inspection and maintenance of the building exterior be 
established and funds allotted to operating expenses for the perform- 
ance of required work in order to preclude the possibility' of future 
deterioration. The type of maintenance recommended in this report 
apparently has not been performed recently and, therefore, operating 
expense.s of the last few years may not reflect the amount that should 
bo anticipated for n proper maintenance program in the future. 

'J''hc (istimntetl cost of work which in our opinion should bo per- 
formed at tliis time to place the building in satisfactory condition is 
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shown in the following table : 

Electrical Equipment and Facilities 

Morelite Commitment ..... | 14,720.00 

Mechanical Equipment and Facilities 

Beplace defective gages and modify 
heating plant to comply with Local Law 

10 , 000.00 

j^place all domestic hot and cold water 


risers and defective branch lines 145,500.00 

Structural Components 

Bepair and waterproof exterior masonry 12,900.00 

Bepair, putty, caulk and paint windows 

and frames 20,700.00 

Bepair built-up membrane, title, and 

cement mortar roofing and flashing 3,900.00 

Miscellaneous repairs 1,100.00 

Total $208,820.00 


Apt 


Rooms, 
Baths and 
Electric (A) 


SCHEDULE B 
1050 Park Avenue 




Ss 

8i 


No. of 
Shares 


Stock Allocationtt Prices and Other Information 


Purchase 
Price at 
$83.05 
Per Share 


Share of 
Mortgages 
to Which 
BuildtM 
Subject {B) 


Estimated 
Annual Tax 
Maintenance Charges Deduction 
at $820 per Share (C) at $4.05 
Annual Monthly Per Share 


Controlled 

Rent 


Lease 

Expiration 

Datelji) 



Security 

Deposit 


2-A 

8-3 

830 

68,931.50 

40,04730 

3-A 

8-3 

845 

70,17725 

40,77125 

4-A 

7-2 

650 

53,98230 

3136230 

d-Al 

l-Kt(E) 

22Q 

18,271.00 

10,615.00 

S-A 

8-3 

880 

73,084.00 

42,460.00 

6-A 

8-3 

890 

73,91430 

42,94230 

7-A 

7-2(E) 

690 

57,304.50 

3329230 

8-A 

8-3(E) 

910 

7537530 

43,90730 

9-A 

7-3 

790 

65,609.50 

38,11730 

10-A 

8-3 

930 

77,23630 

44,87230 

11-A 

8-3(E) 

940 

78,067.00 

45355.00 

12-A 

8-3 

950 

7839730 

4533730 

13-A 

8-3 

960 

79,728.00 

46320.00 

14-A 

83(E) 

970 

80358.50 

46,80250 


6.806.00 

567.16 

3,361,50 

405.55 



6,929.00 

577>42 

3,42225 


3/31/70 


5330.00 

444.17 

2,632.50 



55000 

1,804.00 

150..33 

891.00 



150.00 

7216.00 

601.33 

3,564.00 


6/30/68 

650.00 

729800 

608.16 

3,60430 

485.00 



5,658.00 

471.50 

2,79430 




7,462.00 

621.83 

3,68530 

473.46 

6/30/68 


6,478.00 

539.83 

3,19930 



7,626.00 

635.50 

3,766.50 




7,70800 

642.33 

3,807.00 




7290.00 

649.16 

3,847.50 

414.64 



7,872.00 

656.00 

3388.00 




7,954.00 

662.83 

3,928.50 



800.00 


(A) Sotne of Ihe aportmaits may have been, altered and tinss do not ctmform exactly to the layouts set forth in the typical floor plan. 

(B) Tenant-shareholders -will have no personal liability for payment of the Apartment Corporation’s mortgage indebte&ess. 

(C) These are estimates for the first full year of cooperative operation and inay_ change in subsequent years due to increased or decreased costs or chanfm in the 
anxnmt of real estate taxes and mortgage interest and amortizatiom In addition to aimual maintenance charges, tenant-shareholders will be responsible for the 
payment of charges for gas and electricity in their aiartment, which are separately metered and for the cost of interior repairs and decorating in their 
apartxnents. 

(D) As described in the Plan fjages 7-8) existing leases will be terminated with respect to those tenants who purchase their apartments under the Plan. In addi- 
ti<xj, at the time of closing, such tenants will receive a refund of their security deposit 

(£} These apartments have already had installed the wiring and electrical capacities described in this Plan on page 5. 
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SCHEDULE B 
1050 Park Arenue 

Stock Attoeatiotu, PriceB and Other Mormation 


Art. 


Rooms, 
Backs wM 
Electric (A) 


No. of 
Shares 


Pmchase 
Price at 
$83.05 
PerShcsre 


Shareof 
Mortgages 
to Whxch 
Butiding 
SubjecUB) 


Mcii^esusHee Charges 
at $830 per Share (C) 
Annual Monthly 


Estimated 
Annual Tax 
Deduction 
at $4.05 
Per Share 


Controlled 

Rent 


2-B 

2- Bl 

3- B 

4- B 
5~B 

6- B 

7- B 

7- Bl 

8- B 

9- B 

10- B 

11- B 

12- B 
i;^B 
14-B 
PHB 


2J4-1 

S-2 

8-3(E) 

8-3(E) 

8-3 

8-3(E) 

7- 2 

M(E) 

8- 3(E) 
M(E) 
8-3 E) 
8-3 
8-3 

8-3(E) 

8-3 

S-2(E) 


290 

SU]N 

845 

870 

880 

890 

900 

240 

910 

1,050 

930 

940 

950 

960 

970 

710 


24.984.50 
indents Apt 

70,17725 

72253.50 

73.084.00 
73,914.30 

74245.00 
19,93200 

75275.50 
8720220 
7/236.50 

78.067.00 
78,89720 
79228;00 

80258.50 

58.965.50 


■ Lease 
Expiration 
Date(D) 


Security 

Deposit 


13,99220 

1 

2278.00 

198.16 

40,77125 

6,929.00 

577.42 

41,977.50 

7,134.00 

594.30 

42,46029 

7216.00 

601.33 

4^942.50 

7298.00 

60816 

43,425.00 

7280.00 

615.00 

11280.00 

126800 

164.00 

43,907.50 

7,462.00 

621.83 

50.662.50 

8,610.00 

717.50 

4427220 

7,626.00 

©520 

4S2SS.0O 

7,70800 

• 642.33 

45.837.50 

7,790.00 

649.16 

46,320.00 

7,872.00 

656.00 

462%20 

7,9S4.«) 

662.83 

34257.50 

5.822.00 

485.16 


CA) 

(B) 

(C) 


(D) 

(E) 


1.174.50 

3,4^25 

3.523.50 

3.564.00 
3,60420 

3.645.00 
97200 

3.685.50 
4252.30 

3.766.50 

3.807.00 

3.847.50 

2m00 

3,9^.S0 

2.875.50 


498.% 

376.95 


6/30/68 


11/30/71 


2BO.OO 

498.92 

650.00 

650.00 

135.00 


439.00 


500.00 


and to increased or decreased costs or changes in the 

^^t 01 ^rges for gas and el^^^rth^J 

tion, at the time of dosingrs^^tSaiJte'wTlf rSeiwT retodTf"th^ **’“*' ®I«rtm«tts aader the PIm. In addi- 

Tliese apartments have already had installed the wiring and electrical capacities described in this PlanOT^i^. 
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SCHEDULE B 
1050 Park Avenue 

Stock AUocoHonBf Prices and Other Information 



<A) 

(B) 

(C) 


(D) 

tE) 


Apt. 

Rmms, 

Baths amd 
£/ertric(A) 

No. of 
Shgres 

Purchase 
Price at 
t83.05 

Per Share 

Share of 
Mortgages 
to Wh\ch 
BmJding 
Sub]‘ecl(,B} 

Mdntenance Charges 
att820perShareiC) 
Ankual Monthly 

Estimated 

AmnalTax 

Deduction 

at$*.0S 

Per Share 

Controlled 

Rent 

Lease 

Expiration 

DateiD) 

Security 

Deposit 

2-C 

7-3(E) 

710 

58,956.30 

34,257.50 

5,822.00 

485.16 

2,875.50 



550.00 

3-C 

4)i-2(E) 

385 

31,97425 

18,576Z5 

3,157.00 

263.08 

1,55925 


3/31/69 

325.00 

3-C-l 

3J4-1(E) 

325 

26,99125 

15,68125 

2,665.00 

222.08 

1,316.25 


3/14/70 

280.00 

4-C 

7-3 

720 

59,796.00 

34,740.00 

S,9(W.OO 

492.00 

2,916.00 

44430 



S-C 

7-3 

730 

60,626i0 

35,22230 

5,986.00 

498.83 

2,956.50 



600.00 

6-C 

7-3 

750 

62287J0 

36,18730 

6^150.00 

512.50 

3,037.50 



550.00 

7-C 

7-3 

770 

63,948i0 

37,152.50 

6,314.00 

526.16 

3,lia50 

34534 



SC 

7-3(E) 

790 

65,609.50 

38,11730 

6,478.00 

529.83 

3,199.50 

550.00 



9-C 

7-3 

800 

66,44000 

38,600.00 

6360.00 

546.66 

3240.00 



500.00 

10-C 

7-3 

810 

67,270.50 

39,08230 

6,642.00 

553.50 

32a).50 




11-C 

7-3(E) 

820 

68,101.00 

39365.00 

6,724.00 

56033 

3,321.00 

439.99 



12-C 

7-3 

830 

68,931i0 

40,04730 

6,806.00 

567.16 

3,361.50 


4/30/70 

550.00 

I3-C 

7-3 

840 

69,762.00 

40.530.00 

6388.00 

574.00 

3,402.00 



600.00 

14-C 

7-3(E) 

850 

70.59250 

41,012.50 

6,970.00 

580.83 

3,442.50 

436.02 



PHC 

5-2 

600 

49330.00 

28,950.00 

4,920.00 

410.00 

2,430.00 


5/31/69 


Some of tile apartments may have lr»i altered and 

thus do not conform exactly 

to the layouts set forth in the 

typical fioor plan. 



Tenant-shareholders will ha\’e no personal liability for payment of the Apartment Corporation's mortgage indebtedness. 

These are estimates for the first fuH year of cooperative operation and may <±ange in suleequent years due to increased or deaeased or chajgra m the 
amount of real estate taxio^ and mortgage interest and amortiaation. In addition to annual maintenance charges, tenant^hareho lders will te respoiatble for the 
SSnt Md S»ity in their apartment, which are separately metered and for the cost of mtenor repairs and decorating in thor 

in the Plan (pages 7-8) existing leases will be terminated with respect to those tenants who purchase their apartments under the Plan. In addi- 
tion, at the time or closing, such tenants will receive a refund of their security deposit 

These apartments have already had installed the wiring and electrical capacities described in this Plan on page 5. 
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SCHEDULE B 
1050 PiuHe Avenue 

Stock Attocatioru, Prieet and Other Mermation 


Apt. 

Rooms, 
Bathsand 
Electric (A) 

No. of 
Sh»es 

Purchase 

Priceat 

t8305 

Per Share ■ 

1-D 

6-3 

350 

29267.50 

2-D 

M(E) 

485 

402?925 

3-D 

6-3(E) 

490 

40594J0 

4-D 

6-3(E) 

495 

41,109.75 

5-D 

6-3 

500 

41535.00 

6-D 

6-3(E) 

515 

4277075 

7-D 

62 

525 

43,60125 

S-D 

62 

540 

44247.00 

9-D 

6-3 

550 

45,(S7J0 

lO^D 

6-3 

560 

46508.00 

11-D 

62 

570 

47238.50 

12-0 

62(E} 

580 

48,169.00 

l^'JLI 

6-3 

590 

48,99950 

14-D 

63 

600 

49,830.00 

PHD 

5-1 (Terr) 

530 

44.016.50 


Share of 
Mortgages^ 
ioWhKh 

SubjectiB) 


MmutenOHU Charges 
ot $i2(}per SimeiC) 
Ammal UontUy 


Estimated 
AmualTax 
Deduction 
atMOS 
Per Share 


Controlled 

Rent 


16,887J0 
23,401.25 
23.642 JO 

23.883.75 

24.125.00 

24.848.75 
25J31.25 

26.055.00 
26J37J0 

27.020.00 
27,502J0 

27.985.00 
28.467J0 

28.950.00 
25J72J0 


Lease 

Expiration 

Date(D) 


Security 

Deposit 


1.417J0 

1.96425 

1,984.50 

^004.75 

2.025.00 
2.085.75 
2,12625 

2.187.00 
22^50 

2268.00 
2,30850 

2.349.00 
2289J0 

2.430.00 
2,146,50 


24125 


366.00 


450.00 

450.00 

369.65 

400.00 

40O.CO 


388.75 

316.65 

376l6I 


2.870.00 239.16 

3.977.00 331.41 

4.01&00 334.83 

4.059.00 33823 

4.100.00 341.66 

4223.00 351.91 

4.305.00 35875 

4.428.00 369.00 

4210.00 375.83 

4592.00 382.66 

4.674.00 389.50 

4.756.00 39623 

4238.00 403.16 

4.920.00 410.00 

4.346.00 362.16 

under the Hm. In addi- 

airwiy naa installed the winn* and electnca! capacities described in this Plan on page 5. 

Sic 
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Exhibit Gi AiMnded Plan of Cooperative Organization. 
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RECAPITULATION OF SCHEDULE B 



Total 

Shares 

Total 

Price 

Share of 
Mortgages 

Total Annual 
Maintenance 

Annual 

Deduction 

A-line . . . 

. . . 11,455 

$ 951,337.75 

$ 552,703.75 

$ 93,931.00 

$ 46,392.75 

B-line . . , 

. . . 12,335 

$1,024,421.75 

595,163.75 

101,147.00 

49,956.75 

C-line . . . 

. . . 10,730 

891,126.50 

517,722,50 

87,986.00 

43,456.50 

D-line . . . 

. . . 7,880 

654,434.00 

380,210.00 

64,616.00 

31,914.00 

Totals 

... 42,400 

$3,521,320.00 

$2,045,800.00 

$347,680.00 

$171,720.00 





/ 




Exhibit G, Amended Plan of Cooperative Organieation. 

■ SCHEDULE C 
lOBO PARK AVENUE 


Eatimated Expiume tor FirH 
Ymasr of Coop9r(ativo Opmndion 

Operating Expenses: 

Labor: 

)y®f[cs (19 mrA) $97 140 

Social S^rit 7 / & State Un. Ins. ... 9,500 

Union Welfar/e Fund 3 300 

Union Pensicn Fund > . s’ooo $112,940.00 


SEE AWENDWENT 
OM IHSIDE COVa 


Fuel 

6,800.00 

3.600.00 

4.200.00 
13,000.00 

Electricity and Gas 

^toand^werRent. 

Repairs, painting, supplies and miscellaneous .... 
JltiSiiirflOCft 

Management............ 

Legal and auditing ...... 

o,U 00.00 

9 , 000.00 

1 C/V\ fV\ 

Taxes: 


Real Estate~-$1, 440,000 at .0511 

$ 73,584.00 

Francifjse 

800.00 

MoRTGActe Servicing Charges : 

' 


74,384,00 


ReSiiuced first inortgi^, Green- 
Savings Bank 

$65,500.02 

amortization 22 499 98 

Reconimlidated second mortgage 

—to Morrill; past due intenest $12,000.00 

current interest 22,428.64 

■ ^toi Campbell: current in- 
terest 15,000.00 

Reserve for contingencies ' 


$ 88,000.00 


49,428.64 


Total Estimated Expenses twoifinnn 

Less : Professional Income /r 

24,500.00 

Indicated Maintenance Requirement p^eSOOO 


137,428.64 

3,327.36 


Total Number op Shares , . 
Maintenance Per Share . . . 


42,400 

^.20 


* \ 
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Gbeen and Weiss 
Accountants and Auditors 
55 West 42nd Street 
New York, N. Y. 10036 

May 1, 1968 

Messrs. : Peter Jakobson 

John R. Jakobson 
Arthur D. Emil 
Lawrence A. Kobrin 

Re: Premises 1050 Park Avenue 

Gentlemen : 

Pursuant to your request, we have previously audited the books 
and records relating, to the operation of the building at 1050 Park 
Avenue for the period February 1, 1963 to December 31, 1967. As 
a result thereof, we submit the attached comparative statement of 
operating expenses for the premises, excluding depreciation and mort- 
gage interest for the eleven month period from Februaiy 1, 1963 to 
December 31, 1963 and for the calendar years ending December 31. 
1964, 1965, 1966 and 1967. 

Our examination was made in accordance with generally accepted 
auditing standards and accordingly included such tests of the ac- 
counting records and supporting data deemed necessary under the 
circuiasUnces. 

In our opinion, the accompanying statement of operating expenses, 
excluding depreciation and mortgage interest, presents fairly the op- 
erating costs of the building for the period February 1, 1963 to 
December 31, 1967. 

Respectfully submitted, 

Gbeek & Weiss 

By Sigmund Weiss 

Certified Public Accountant 
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PREMISES 1060 PARK AVENUE 

Compartdiv Statammt of Oporating Expenoes 
Pabruary 1,1963 to December 31, 1966 


Operating Expenses : 

Real Estate Taxes ...... 

Water & Sewer Charges 
Payroll ..... ........ . . 

Fuel & Oil 

Insurance ............. 

Repairs ^Maintenance. . 
Maintenance Contracts . . 
Painting^ Decorating . . 
Uniforms & Laundry . . . 

Advertising 

Electric 

Office Telephone ..... 

Professional Fees ...... 

Payroll Taxes ........ . 

Building Supplies ..... 

Union, Welfare & Pen- 
sion 

Management Fees ...... 

Sundry 

Total Operating Ex- 


Feb. 1, 1963 
To 

Dec. 31, 1963 

Jan. 1, 1964 
To 

Dec.31,1%4 

Jaa 1, 1965 
To 

Dec.3i, 1965 

Jan. 1, 1966 
To 

Dec. 31, 1966 

Jan. 1, 1967 
To 

Dec. 31. 1967 

63,656.48 

56,960.00 

55,311.25 

61,748.75 

66,703.80 

2,074.00 

2,074.00 

'2,044.00 

2,827.53 

4,088.00 

70,717.51 

82,292.05 

90,163.61 

88,761.63 

92,655.55 

6,150.31 

6,582.39 

7,032.03 

6,632.84 

6,276.02 

3,128.50 

8,057.45 

5,901.14 

4,831.88 

7,132.31 

7,073.68 

4,898.86 

13,354.66 

8,650.18 

10,817.75 

2,888.50 

2,362.00 

2,071.80 

• • • • 


6,921.50 

iq^26.50 

33,358.94 

14,934.11 

7,337.05 

1,152.86 

f,488.27 

■ 2,540.83 

2,634.31 

3,626.94 

138.88 

791.31 

1,767.26 

256.14 

201.90 

2,919.20 

3,47229 

4,820.97 

3,927.29 

5,319.92 

87728 

468.94 

597.74 

605.28 

1,626,53 

1,925.00 

1,200.00 

2,519.33 

1,360.00 

1,357.00 

5,490.99 

5,886.67 

6,710.04 

6,895.10 

6,133.34 

1.796,45 

2.915.63 

7,730.58 

2,524.92 

3,306.36 

4,096.33 

5,571.00 

5,689.32 

5,564.97 

6,686.52 


.... 

• . . . 

6,664.00 

9,996.00 

324.75 

237.00 

358.50 

917.98 

650.02 

181,332.22 

195284.36 

241,972.00 

219,736.91 

233,915.01 


*^‘**^' reflect provision for depreciation and mortgage interest. In addition, the amount 

shown lor csdendar y«r 1967 for painting and decorating docs not include a nonrecurring naintinir 
expense due to water damage in the amount of $6,348.50. nonrecu.nng painting 


* 1 ^ 


J 
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SCHEDULE D 
Rent Controlled Apartments 


2A 

4C 

6A 

7C 

8A 

8C 

12A 

lie 


14C 

3B 


5B 

ID 

IIB 

6D 


12D 


14D 


Note: All of the apartments listed above would become decon- 
trolled under the present provisions of local Itow of Mardi 
26, 1964 (Schedule E) when they are vacated by their 
present tenants in occupant except for Apartments ID 
and 6D. Apartment 6D will become decontrolled when it 
is vacated and Apartment 12A will become decontrolled 
on October 1, 1970 imder the Regulations Amendment 
(Schedule P). Certain other Apartments may become 
decontrolled under the Regulations Amendment, but no 
representation can be made in connection with such pos- 
sible decontrol or the effective date thereof. 
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SCHEDULE E 

LAW DECONTROLUNG CERTAIN HOUSING ACCOMMODATIONS 

(Adopted by Gty Council February 18, 1964 — by 
Miqror March 2€^ 1964) 

PORTION OF A LOCAL LAW 

To the ednunictretiye code of the city of New York, in 

raetum to eue mp t in ir from the prdyuioBs of the rent control lew 
thoce houainy eccommodations heying e rent of $260 

or more per month, ee of April 1, 1960. 

Be it enacted by the Council as follows: 

§ 2. Subparagraph (i) of paragraph 2 of subdivision e of section 
Y51-3.0 of such code, such subparagraph having been added by local 
law twenty of the city of New York for the year nineteen hundred 
sixty-two, is hereby amended by adding thereto, a new item, to be 
item (7), to read as follows : 

(7) (i) Individual housing accommodations having unfurnished 
m a ximum rents of two hundred and fifty dollars or more per month 
as of April first, nineteen hundred sixty, or furnished maximum rents 
of three hmdred dollars or more per month as of April first, nineteen 
hundred sixty, which are or become vacant on or after the effective 
date of this item (7) ; or 

I'ii) On and after October first, nineteen hundred sixty-four indi- 
vidual housing accommodations having unfurnished maximum rents 
of three hundred dollars or more per month as of April first, nineteen 
hmdred sixty, or furnished maximum rents of three hundred and 
sixty dollars or more per month as of April first, nineteen hundred 
sixty ; provided, however, that where any such housing accommoda- 
tion is occupied by a tenant whose household contains one or more 
duldrea attending an elementary or secondary gdiool, such housing 
a^ommodation shall continue to remain subject to control under tliis 
title and the regulations thereunder, until June thirtieth, nineteen 
hundred sixty-five; and provide further, that where such housing 
accommodation on the effective date of this item (7) is occupied by 
a tenant whose household contains four or more related persons, it 
shall continue to roniain subject to control under this title and the 
reg^nlations thereunder so long as such tenant remains in occupancy ; 
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(iii) On and after April first, nineteen hundred sixty-five indi- 
vidual housing acconunodations having unfurnished maximum rents 
of two hundred and fifty dollars to two hundred ninety-nine dollars 
and ninety-nine cents, inclusive, per month as of April first, nineteen 
hundred sixty, or furnished maximum rents of three hundred dollars 
to three hunted fifty-nind dollars and ninety-nine cents inclusive, per 
month as of April first, nineteen hundred sixty ; provided, however, 
that where any such housing accommodation is occupied by a tenant 
whose household contains one or more <fiiildren attending an elementary 
or secondary school, such housing accommodation shall continue to 
remain subject to control under this title and the regulations there- 
under until June thirtieth, nineteen hundred sixty-five; and provided 
further, that where such housing accommodations on the effective date 
of this item (7) is occupied by a tenant whose household contains 
four or more related persons, it shall continue to remain subject to 
control under this title and the regulations thereunder so long as such 
tenant remains in occupancy. 

(iv) The exemptions provided for in this item (7) shall remain 
effective only so long as the housing accommodations are not occupied 
for other thm single family occupancy. 

(v) The term “related persons”, as used in this, item (7), shall 
be limited to the tenant and a parent, grandparent, ohUd, stepchild, 
grandchild, brother or sister of the tenant or of the tenant 'g spouse 
or the spouse of any of the foregoing, who customarily occupied the 
housing accommodation on and before the effective date of this item 
(7). The tenant’s spouse or an uiunarried child or grandchild of the 
tenant who temporarily resided elsewhere on the effective date of 
this item (7) because of attendance at an educational institution or 
service in the armed forces of the United States shall be deemed to 
be a related person in occupancy. 
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SCHEDULE F 

AiuMulment No. 24 to lUmL ETietKin and Relialiilitation 
Regulationty Eff active March 1, 1968| Decontrolling 
Certain Hotuing Accommodations 

The Bent, Evicfioh and Behabilitation Begnlations are hereby 
amended as follows: 

Section 2 is hereby amended by adding thereto a new subpara- 
graph to paragraph £, to be subparagraph (15), to read as follows : 

(15) (a) Individual housing accommodations having unfurnished 
maximum rents of or more per month as of April 1, 1965, or 
furnished m a ximum rents of $300 or more per month as of April 1, 
1965, whidi are or become vacant after January 29, 1968 by voluntary 
surrender of possession or in the manner provided by Part V of these 
t Begulations; or 

(b) On and after October 1, 1968 individual housing accommo- 
datibns consisting of loss than three rooms having unfurnished maxi- 



mum rents of $250 or more per month as of April 1, 1965, or furnished 
maximum rents of $300 or more per month as of April 1, 1965; or 

(c) On and after October 1, 1968 individual housing accommo- 
dations consisting of at least three rooms and less than four rooms 
having unfurnislied maximum rents of $250 or more per month ‘as 
of April 1, I960, or furnished maximum rents of $300 or more per 
month as of April 1, 1965, provided that such housing accommodation 
shall contihue to remain Subject to control until it becomes vacant as 
provided in iteih (a) of subparagraph (15) herein where it was oc- 
cupied on January 29, 1968 by a tenant whose household then con- 
sisted of four or more related persons, as such term is herein defined 
(a single parent or a single head of the household being deemed to 
be two persons for the purpose of this provision when residing with 
one or more dependent children) ; and provided further, that such 
housing accommodation shall also continue to remain subject to con- 
trol Where occupied by less than four related persons on January 29, 
1968 until October 1, 1969 at the maximum rent in effect on September 
30, 1968 unless a written lease has been executed, or the landlord 
has offered such lease to the tenant by certified mail prior to June 
1, 1968 or between September 1, 1968 and September 15, 1968, boOi 
dates inclusive, which lease; (1) shall be for a term of at least one 
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year commencing October 1, 1968, or commencing from the date of 
expiration of any existing lease expiring on or after October 1, 1968; 
(2) may provide for a monthly rent not exceeding 10 percentum above 
the maximim rent in effect on the date of its execution; (3) shall con- 
tain a certification by the landlord that he will continue to maintain 
aU essential services furnished or required by the Bent Law to be 
furnished on the date of execution of the lease during the lease term; 
and (4) shall give the tenant an option to cancel the lease by giving 
the landlord at least 30 days’ written notice by certified maU prior 
to the date when such cancellation shall take effect ; or 

^ (d) On and after October 1, 1968 individual housing accommo- 
dations consisting of four or more rooms having unfurnished maxi- 
mum rents of $250 or more per month as of April 1, 1965, or furnished 
maximum rents of $300 or more per month as of April 1, 1965, pro- 
vided that such housing accommodation shall continue to remain sub- 
ject to control until it becomes vacant as provided in item (a) of 
subparagraph (15) herein where it was occupied on January 29, 1968 
by a tenant whose household then consisted of four or more related 
persons, as such term is herein defined (a single parent or a single 
head of the household being deemed to be two persons for the purpose 
of this subparagraph when residing with one or more dependent 
children) ; and ^ provided, further, that such housing accommodation 
shall also continue to remain subject to control where occupied by 
less than four related persons on January 29, 1968 until October 1, 
1970 at the maximum rent in effect on September 30, 1968 unless a 
written lease has been executed, or the landlord has offered such lease 
to the tenant by certified mail prior to June 1, 1968 or between Sep- 
tember 1, 1968 and September 15, 1968, both dates inclusive: which 
lease (1) shall be for a term of at least two years commencing Oc- 
tober 1, 1968, or from the date of expiration of any existing lease 
expiring on or after October 1, 1968; (2) may provide for e monthly 
rental not exceeding 10 per cent above the maximum rent in effect 
on the date of its execution during the first year of its term, and for 
an additional 10 per cent above the rent payable during the first year, 
for the second year of its tern; (3) shall contain a certification by the 
landlord that he will oontinne to maintain all essential services 
furnished or required by the Bent Law to be furnished on the date 
of execution of the lease during the lease term; and (4) shall give the 
tenant an option to cancel the lease by giving the landlord at least 
30 days’ written notice by certified mail prior to the date when such 
cancellation shall take effect. , - * 
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e»^ptioii provided for in this subparagraph (16) shall 
RhSif ^ ®“^®^»tractures rented by means of an underljLg lease 
Md sh^ rem^ effective only so long as the housing acconmSdations 
re not occupied for other than single family occupancy, 

(16) person/’ as used in this subparagraph 

brother, sister of the tenant or the tenant’s 
S “y **»® foregoing who customarily oocu- 

S accommodation on January 29, 1968, except that a 

^d of tte tenant bom or legally adopted on or before July 1, 1968 
deemed ^ have been in occupancy on January 29, 1968 and 
^t an unmarried or grandchild of the tenant or the tenant’s 
spouse who temporarily resided elsewhere on January 29, 1968 because 
of attendant ^ an educational institution or service in the Armed 
Forces or tile Peace Corps of the United States shaU be deemed to 
ne a related person in occupancy for the purpose of this subparagraph. 

pnrpose of this subparagraph, the term “maximum 
rent shall not include any conditional rent increase applicable solely 
to a tenant in occupancy. 

(h) Ji computing the number of rooms contained in a housing 
acwmmMafaon such computation shall not include bathrooms, foyers 
and Windowless rooms and shaU be limited to living rooms, kitchens 
(other than an enclosed Idtchenette or an area in the living-room which 
IS either recessed or semi-enclosed), dining rooms (other than dinettes 
or dining-alcoves) and bedrooms. 

(i) No^thstanding any provision of this subparagraph to the 
contrary, where the total number of related persons in occupancy shall 
become less than four by means other than the demise of any such 
related person and results from the permanent moving of any related 
person other than the tenant or Ms or her spouse, the landlord may 
make application after the effective date of this subparagraph and 
not more than once in any succeeding year, for an order decontrolling 
such housing accommodations on the basis of such change in occupancy. 

In the event that such application shall be granted, the Administrator 
shall prescribe the effective date of decontrol which shall contain con- 
ditions consistent with those -iitposed in this subparagraph under 
similar circumstances. 


89a 


Exhibit C, Amended Plan of Cooperative Organkdtion, 

SCHEDULE G 
Purchaae Agreement 

The Undebsigned (called herein the “Purchaser") has received 
and read the Amended Plan of Cooperative Organization dated May 
10, 1968 together with the schedules and exhibits thereto (called 
herein the "Plan") relating to the premises at 1050 Park Avenue, 
New York, New York (called herein the "Property"). 

The undersigned Purchaser desires to obtain a proprietary lease 
for apartment (called herein the "Apartniient") in 

the Property and is purchasing shares allotted to said Apartment of 
the capital stock of 1050 Tenants Corp. (called herein the "Apart- 
ment Corporation"). 

In consideration of the foregoing, the Purchaser agrees with the 
Apartment Corporation and with Pease & Elliman, Inc. (the "Selling 
Agent") as follows: 

1. The Purchaser agrees to purchase from the Apartment Cor- 
poration shares of its capital stock, fully paid and non-assess- 

able, of $1.00 par value for a total purchase price of $ , by 

cheeks drawn to the order of The Bank of New York (the "Escrow 
Agent") as follows: 

(a) 10% of the aforesaid amount check subject to collection 
upon the execution of this agreement; . 

Check here if appropriate: ( ) Please apply the deposit pre- 

viously made to the purchase under this agreement. 

(b) The balance of said amount by certified or bank dieck on not 
less than ten days’ wnritten notice from the Selling Agent that the Plan 
has been declared effective. 

2. If the Plan shall become effective and Purchaser has paid the 
full purchase price hereunder, then on and after the Closing Date the 
Purchaser sh^ be entitled to receive a proprietary lease from the 
Apartment Corporation for the Apartment, as well as a certificate for 
the shares of stock of the Apartment Corporation as hereinbefore pro- 
vided. The term of the proprietary lease shall commence on the Clos- 
ing Date and Purchaser’s obligations for rent shall commence on send 
Closing Date. 
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3. In the event that the Plan is declared abandoned for any rea- 
son or IS not declar^ effective vdthin the time provided therein, then 
the Escrow Agent shaU return to the Purchaser, without interest, all 
sums paid here^der ^d upon such refund, this agreement shall be 
deem^ terminated and cancelled and neither party hereto shall have 
any claim against the other. 

A \ shall be deposited by the Selling 

Agent with the Escrow Agent as provided in the Plan to be held and 
disbursed as therem described. 

5. The time for payment of the balance of the purchase price is 
of the essence of this agreement. In the event that Purchaser shaU 
paymOTt required, then the Apartment Corporation 
may, after gi^g five days* written notice, at its option, cancel this 
^eement and remve from the Escrow Agent those sums previously 
deposited under this purchase agreement to be retained as Hquidated 
damages Md thereafter, all of the parties shaU have no further liabU- 
ity or obhgation hereunder, provided said default is not cured within 
tte aforesaid five days. The Apartment Corporation or the Selling 
AgOTt may seU the shares and proprietary lease to any other person 
M if tos agreement had never been executed. Said right of canceUa- 

^ remedies 

which the Sel^g Agent, the Sponsor, or the Apartment Corporation 
may have agamst the Pundhaser. 

6. This agreement shaU not be binding upon the Apartment Cor- 
poration or on the Sponsor until a dupUcate copy approved and exe- 
cuted by the Apwtinent Corporation and by the Sponsor has been 
dehvered to tte Purchaser. If such copy has not been deUvered to the 
Purchawr withm thirty days from the time the agreement executed 
by the Purchaser is deposited with the Selling Agent, then this agree- 
ment shall not be binding and the sum paid shaU be returned upon 
demand to the Purdiaser without interest 

7. Notices given hereunder shaU be in writing and sent by certi- 
fled or registered maU, return receipt requested, as foUows: to the 

» 32 East 67 Street, New York, New 
^ «> East 66 Street, New York^ New 

York 10022; to the Purchaser, at the address given below; to the 
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Apartment Corporation, c/o Karelsen Karelsen Lawrence & Nathan, 
Eeqa., 230 Park Avenue, New Yorl^ N. T. 10017. 

8. The Purchaser acknowledges that the Sponsor and the Selling 
Agent have offered full and free opportunity to investigate and exam- 
ine all of the documents and facts to which reference is made in the 
Plan and that no representations or warranties have been made to the 
Purchaser except as specifically set forth in the Plan and that no per- 
son has been authorized to make any representations or warranties 
not specifically set forth in the Plan. 

9. The Purchaser represents and warrants to the Sponsor, the 
Apartment Corporation and the Selling Agent that Purchaser has not 
negotiated or had any dealings with any broker other than 

The Purchaser also warrants and represents that Purchaser is over 
the age of 21 years. 

10. The shares and proprietary lease of the Apartment sold here- 
under are subject [insert information relating to lease or statutory 
tenancy] 


Any lease agreement or tenancy pursuant to which the Purchaser occu- 
pies the Apartment on the Closing Date shall be terminated and of no 
further effect after the date of the commencement of the proprietary 
lease. All rights of the Purchaser hereunder are specifically subject 
and subordinate to the mortgage liens described under Mortgage 
Indebtedness” in the Plan. 

11. This agreement contains the entire understanding and agree- 
ment of the parties and may not be amended or changed in any way 
except by a written instrument signed by all of the parties hereto. 

12. The Purchaser shall not assign this agreement without the 
prior written consent of the Apartment Corporation and of the Sponsor. 
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Subject to the provisions hereof, this agreement shall bind and apply 
to the parties hereto, their heirs, personal representatives, successors 
and assigns. 

Dated: 

Purchaser 


Address 

Approved: 

Pease & EiiiMAiir, Ino., SelUng Agent 

By 

Dated : 

1050 Tenants Corp., Apartment Corporation 

By 

Dated : 

Accepted : 

Sponsor 

By 

Authorized Agent 


Dated : 
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SCHEDULE H 
Escrow Agreement 

September 6, 1967 

The Bank of New York 

360 Park Avenue 

New York, New York 10022 

Re : 1050 Park Avenue 

Gentlemen : 

1. This constitutes the Escrow Agreement attached as an Exhibit 
to ilie Plan of Cooperative Organization (hereinafter called the 
“Plan”) under which 1050 Tenants Corp. (hereinafter called the 
“Apartment Corporation”) proposes to sell shares of its capital stock 
and to issue proprietary leases for the apartments in the building 
known'aS'ioSO Park Avenue, New York, New York. In the Plan and 
hereinafter, Peter Jakobson, John B. Jakobson^ Arthur D. Emil and 
Lawrence A. Kobrin are collectively called the “Sponsor,” Pease & 
Blliman, Inc. is called the “Selling Agent,” and Karelsen, Karelsen, 
Lawrence & Nathan, Esqs., are called the attorneys for the Apartment 
Corporation. 

2. All payments made by purchasers under the purchase agree- 
ments shall be made payable directly to you or shall be endorsed to 
your order by the Selling Agent, to be deposited in an account with 
you under the title “1050 Park Avenue— Purchase Account”. Each 
payment deposited with you by the Selling Agent shall be identified as 
to the purchaser and/or apartment, but yop shtdl have no obligation 
to inquire into the correctness of any amount or such description. You 
arc authorized to accept and hold on deposit aU such funds deposited 
with you by the Soiling Agent. 

3. The funds received by you and held on deposit shall be dis- 
bursed by you in the following manner : 
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_ (a) XJpon receipt by you of written notice from either the I 

Sponsor or the Selling Agent that the Plan has been abandoned, or in 
the event that no instructions or directions are furnished by September | 

30, 1968, you shall draw and deliver to the Selling Agent your checks I 

to the order of the individual purchasers identified by the Selling Agent | 

Md^m the founts deposited by such individual purchasers for all | 

funds then on hai^d. Upon the delivery of those checks to the Selling I 

(b) Upon receipt by you of written notice from either the 
Sponsor or the Selling Agent at any time that a purchase agreement 
has been cancelled, you shall draw and deliver to the Selling Agent 
your check to the order of the purchaser previously identified and in 
the ^ount deposited by such purchaser. Upon delivery of such check 
to the SelUng Agent, you shall have no further obligations with respect 
to said purchaser or his purchase agreement. 

(c) Upon rweipt by you of a written notice from either the 
ponsor or the Selling Agent at any time that a purchaser has de- 
faulted under his purchase agreement, you shall pay to the Sponsor 
the amount then on deposit with you with respect to said purchaser 
and his purchase agreement, and shaU have no further obligations with 
respect thereto. 

(d) Upon receipt by you of written notice from both the Spon- 
sor and the SeUing Agent that the Plan will become effective on a 
specified date, yon shall disburse all funds then held in the account 
^tabhshed hereunder pursuant to the written direction of Karelsen, 

Karelsen, Lawrence & Nathan, Esqs., attorneys for the Apartment 
Corporation. 


4. All funds received and held by you hereunder and all payments 
made hereunder shall bo without interest and you shall have no obli- 
gutioii whatsoever to invest the funds or place them in an interest- 
bearing account. 


5. You will bo liable only for funds received by you which are not 
disbursed pursuant to the provisions of this Escrow Agreement. In 
malting payments of disbursements you shall rely upon notices, certifi. 
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cations, directions and instructions of the Selling Agent or the Spon- 
sor or Karelsen, Karelsen, Lawrence & Nathan, Esqs., as the case 
may require as hereinbefore provided, and you shall not he required 
to i assume any liability as to the genuineness, propriety or legal suf- 
fieiency of any such instrument. (Notices, certifications, etc., by the 
Sponsor may be evidenced over the signature of Arthur D. whom 
the Sponsor hereby authorizes to act upon their behalf.) Upon the 
making of payments pursuant to such instruments you shall be free 
and harmless from all claims, disputes or defenses by the Selling 
Agent, the Sponsor (individually and collectively) or by any pur- 
chaser. The Sensor (jointly and severally) agree to hold you harm- 
less from any liability or expense that you may incur by virtue of any 
such claims, disputes or defenses. If any such claim is asserted against 
you, the Sponsor will engage counsel, satisfactory to you to defend 
you, without cost or expense to you against such claim, and in the 
event any claimant is successful in establishing his claim, the Sponsor 
will hold you harmless and make all payments required to be made 
by you pursuant to any judgment that may bo entered in any court. 
You shall have no other duties or obligations except for those specifi- 
cally set forth in this Escrow Agreement and no modification of the 
arrangements set forth herein or in the Plan or of the purchase agree- 
ment thereunder or any other instruments relating to the Plan shall 
be binding upon you unless accepted by you in writing. You may 
consult with your own counsel and shall be fully protected in respect 
to any action taken or omitted by you in good faith on the advice of 
such counsel. 

6. You shall make no charge for your services to be rendered as 
escrow agent hereunder. 

7. Any notices sent by you shall be addressed as follows: if sent 
to the Sponsor, care of Emil & Kobrin, Esqs., 32 East 57 Street, 
New Yoi’k, New York 10022; if sent to the Apartment Corporation, 
care of Karelsen, Karelsen, Lawrence & Nathan, Esqs., 230 Park 
Avenue, New ,York, New York 10017; if sent to the Selling Agent, GO 
East 56 Street, New York, Now York, 10017, attention: Mr. Annand 
Lindenbaum. 
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Would you be good enough to signify your acceptance of the ar- 
rangements outlined herein by countersigning and returning a duplicate 
original of this letter. o v 

Very truly yours, 

1(^0 Tekahts Cokp,, 
Apartment Corporation 

By 8/ Mujiked Sussjuan 

President 

‘ Spoksob: 

s/ Peibb Jakobson 
PeTBB jAKOBSOlir 
s/ John B. Jakobsoe 
John E. Jakobson 
8/ Abthub D. Emit. 

Abthtjb D. Emh. 
s/ Lawbenob a. Kobrin 
Lawbenoe a. Kobrin 

Approved : 

Pease & Eluman, Ino., Selling Agent 
By S/AbMAND LaNDENBAUM 

Executive Vice President 
Accepted : 

The Bank of New York, Escrow Agent 
By s/ Joseph A. Hannan, Jb. 

Iflxecutivo Vice President 
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SCHEDULE I 

Service Management Contracts 


Apartment Building Agreement between Realty Advisory Board 
on Labor Relations, Inc. and Local 32B, Building Service Employees 
International Union, APL-CIO, effective April 21, 1967j 

Contract with Active Exterminating Co., Inc. dated November 
26, 1962 on monthly basis for exterminating services. 

Contract with Bell Television, Inc. dated April 17, 1959. 

Contract with Coinmach Industries Corp., dated August 1, 1966 
for coin metered laundry equipment, expires August 1, 1969. 

Contract with Royal Elevator Co., Inc. dated March 18, 1965, 
on monthly basis for elevator maintenance service. 

Contract with Teleprompter Manhattan CATV Corp., dated Julv 
31,1967. . 

Contracts (2) with Water Service Laboratories, Inc, dated Mav 
2, 1966. . 

Commitment and agreement with Morelite Electrical Service, Inc., 
dated August 30, i967. 
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Motion to Dismiss. 

UNITED STATES DISTRICT COURT 
SouTHEBN District of New York 

[SAME TITLE] 

State of New York j gg . 

County of New York 5 ' ' 

Herbert Saltzman, being duly sworn, deposes and says : 

I am one of the plaintiffs herein. I am suing to redress a 
fraud committed in the sale of stock to me and others by de- 
fendants, Defendants’ motion to dismiss the complaint for 
lack of subject matter jurisdiction on the ground that the 
stock sold to me is not a security within the federal securities 
acts is without merit and should be denied for the following 
reasons : 

1. The definition of “security” in the federal securities 
laws specifically includes both “stock” and “any interest or 
investment commonly known as a security ” — ^it is undisputed 
that defendants sold to plaintiffs “stock” in a corporation; 
the corporation was organized pursuant to the New York 
Business Corporation Law and defendants filed the prospect 
tus thereof with the Department of Law pursuant to section 
352-e of the General Business Law (which section deals with 
sale of “securities”) — ^in short, what plaintiffs bought was 
both stock and an interest commonly known and treated by 
defendants themselves as a security. 

2. The Securities Exchange Commission {“SEC”) has, 
itself, interpreted stock in cooperative housing corporations 
to be a “security ” — SEC regulations specifically exempt such 
securities from reporting, but not from the anti-fraud provi- 
sions of the Securities Act of 1933 and Securities Exchange 
Act of 1934 
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3. $tropg publp: policy reasons support the exercise of 
federal jurisdiction over stocjc ip corporations oumvng hous- 
ing cooperatives, at least inspfaT as the antHyaod provisions 
of the federal securities acts hre cpncerneji. 

The Action ip S^icf 

This is an action under the anti-fraud provisions of both 
the Securities Act of 1933 and the Securities Exchange Act of 
1934, as well as the New York Martin Act and common law, 
alleging violation of those laws in connection with the issu- 
ance and sale to plaintiffs of shares of stock of 1050 Tenants 
Corp. (“1050 Corp.”), 

Defendants were the promoters and organizers of the 
1050 Corp. and drew and issued the prospectus (Exhibit “C” 
■to defendants’ moving papers), pursuant to which the shares 
in 1050 Corp. were issued and then sold to the public. 

Plaintiffs purchased stpck in 1050 Corp., in reliance on rep- 
resentations mpde in the prospectus (and otherwise in con- 
nection with the sale of stock) regarding the quality of the 
building which is the primary asset of the corporation and 
the cost of maintenance and taxes with regard thereto. The 
details of these misrepresentations are set forth in para- 
graphs 22 and 23 of the complaint, a copy of which defendants 
h^ve attached to their mqvipg papers as Exhibit “A”. 

Under the cooperative plap, defendants, who organized and 
controlled 10^0 Cprp. prior to the sales to us, received the 
bulk of the cash consicjeration paid by plaintiffs for the stock. 
Thus, by means of their misrepresentations and omissions, 
defendants were able to induce us to pay too high a price for 
the stock and to induce 1050 Corp. to retain for its own use 
(e.g., itnaintenance, etc. of the building) too low a portion of 
the consideration paid. Defendants then walked away with 
an excessive profit leaving us with overvalued stock subject 
to assessments for the extra undisclosed e:spenditures and 
repairs required as a result of defendants’ omissions and 
misrepresentations. 
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Plaintififs did not know the full, true facts when defend- 
ants sold us our stock. Defendants did know or could 
have easily learned the full facts and knowingly failed to 
disclose them to us. Had the fcxts been disclosed to us, 
we could and would have insisted on an appropriate re- 
duction and reallocation of the consideration paid for our 
shares of stock. 

Thus, this lawsuit and the recovery we seek (repay- 
ment of the excessive consideration improperly obtained 
by defendants) states the same traditional action under 
the anti-fraud sections of the federal securities action that 
a purchaser of shares of a corporation listed on the New 
Fork Stock Exchange might assert if similarly defrauded. 

The Motion in Brief 

The sole question presented on this motion is whether 
the shares of stock in 1050 Corp. which plaintiffs pur- 
chased are “securities” within the meaning of the federal 
securities laws. 

This issue must he resolved in the affirmative for the 
following reasons: 

1. “Stock” is a “security”. 

As set forth in the accompanying memorandum of law, 
the definition of “security” in the federal securities laws 
expressly includes both “stock” and “any interest or in- 
vestment commonly known as a security”. 

It is undisputed that what plaintiffs purchased from 
defendants was “stock”. Indeed, a stock certificate in 
substantially the same form as any other business cor- 
poration's st^k certificate was delivered to us upon the 
closing. 1050 Corp. was organized pursuant to Section 
402 of the New York Business Corporation Law (see 
defendants' Exhibit “C,” at p. 10), and just like any other 
business corporation issued stock as evidence of owner- 
ship of interests in it by the shareholders. 


y 
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Thus, the prospectus provides that the corporation ‘was 
to have an authorized capital of 45,000 shares at $1.00 
par value, each of which would he entitled to one vote, 
just like the stock of any other business corporation. 
Similarly, the prospectus provides that the Corporation 
will have by-laws and directors and stock certificates. 
In short, 1050 Corp. is organized in precisely the same 
way as any other New York business corporation whose 
stock is considered a ^'security’* for purposes of the fed- 
eral securities acts. 

While it is true that most of the shareholders of 1050 
'Corp. are also residents of 1050 Park Avenue, the pro- 
spectus specifically reserves 2,600 shares of the author- 
ized shares as not allocated to apartments. The pro- 
spectus also provided that the iSponsors (i.e., the defend- 
ants) could retain stock if all of the apartments in the 
building were not reserved to purchasers of stock. (See 
p. 10 of defendants’ Exhibit “C”.) 

The Prospectus was issued purportedly pursuant to 
Section 352-e of the New York Ceneral Business Law, 
which provides for registration of prospectuses regarding 
securities issued in connection with the sale of stock in 
corporations dealing in real estate, and which specifically 
includes stock of cooperative corporations as a “security/’* 
covered thereby. 

In short, it is clear that what defendants at bar sold to 
plaintiffs was either ‘‘stock” or “interests or investments 
commonly known as securities” or both, and thus a 
“security” within the meaning of the federal securities 
acts. 

2. The view of the SEC. 

As also shown in our accompanying memorandum, the 
Securities ajnd Exchange Commission has specifically in- 
terpreted the federal securities acts’ definition of “security” 
as including shares in cooperative housing corporations. 


102a 

Affidavit of Herbert Saltzman. 

Similarly, the States af New York, California, Florida 
and Illinois — ^x^diose majdr metropolises probably contain 
morfe ebbpferatives than any other state — ^have specifically 
included such stbbk within the definition of “security” for 
purposes of thbir securities dots. 

Surely, these iuterpretatibiis of “security” by the agency 
Specifically created by Confess to administer and enforce 
the ffedbCal securities aCts atid by the four states wliich deal 
most frequently with Cooperative corporatibUs is entitled 
to great weight. As a minimum, these interpretations sup- 
pbft the cbhclusioh that stbek in cooperative corporations 
is an “interest . . . commonly knbivn as a Security.” 

3i Th<R public policy factor. 

Strong public policy reasons support the conclusion that 
our stock is and should be deemed a security : on the basis 
of the plain language of the federal securities acts them- 
selves, the corporate form utilized by defendants at bar and 
the views arid practices of the SEC and state agencies. 

The view of the commentators is virtually imanimous 
that more effective regulation of offerings of shares in 
cooperative corporations is necessary. Existing controls 
simply have not succeeded in insuring fair and full dis- 
closure of the financial facts pertinent to an investor’s 
purchase in such stock. 

As is outlined in the most recent of the numerous law 
articles written on the subject ; 

“There has been a growth in abuses by developers 
and promoters. Some of these abuses have been rather 
extreme”. Note, “Cooperative Housing Corporations 
and the Federal Securities Laws”, 71 Colum. L. Rev. 
118, 120 (1971). 

The author continued (at pp. 120-21) to outline among 
the abuses; (1) retention of unconscionable profit by the 
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promoters; (2) presubscription self-dealing; (3) under- 
estimation of costs which the tenant-shareholder mil incur ; 
(4) understatement of the actual cost physical mainte- 
nance; and (5) non-disclosure of such matters as possible 
increases in real estate tax assessments and the details 
of the sponsors’ maintenance estimates included in their 
prospectus — these are, exactly the same types of wrongs 
complained about at bar. (See 22 and 23 of Complaint, a 
copy of which is attached as Exhibit “A” to defendants’ 
moving papers.) 

Thus, the commentator calls (at pp. 123, 124) for a 
judicial construction that the anti-fraud provisions of the 
federal securities acts apply to securities : 

“[T]he disclosure provisions of the [federal] securi- 
ties laws seem particularly well suited for curbing the 
abuses to which these sales are subject;” and 
“The enforcement apparatus and civil liability provi- 
sions presently included in the [federal] securities law 
otfer perhaps their greatest advantage as a means of 
curbing the abuses to which sales of cooperative shares 
are subject.” 

Federal redress has become ever-more appropriate and 
necessary as promoters have increased their interstate 
solicitation and use of the mails to sell stock in cooperatives 
and condominiums in Florida and in “multi-state” cities 
such as New York and Chicago, thus, numerous other 
commentators, also cited in our accompanying memo- 
randum, wisely call for the same result as that suggested 
in the above — quoted 1971 Columbia Law Review article. 

The Fallacies In Defendants’ Argument 

As just noted, defendants’ argument flies squarely in the 
face of the plain language of the federal securities acts 
themselves, authoritative SEC and State interpretation 
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and the view of the commentators — each of these reasons 
in and of itself justifies, indeed compels, denial of this 
motion to dismiss. 

However, even imder their own analysis, defendants are 
wrong. 

Defendants’ argument is simply this: stock in a co- 
operative Corporation is not an “investment contract”; 
“investment contracts” are securities; hence, stock in a 
cooperative corporation is not a “security”. 

The most basic and obvious fallacy with this strained 
syllo^sm is that the definition of “security” includes many 
things (indeed more than 15) in addition to “investment 
contracts.” But, in addition, we respectfully submit that 
our stock in 1050 ■Corp. should be deemed to constitute an 
“investment contract” for purposes of the federal securi- 
ties acts — as the commentator in 71 'Columbia Law Review 
specifically concludes. 

Defendants say an “investment contract” has three 
characteristics: (1) common scheme; (2) reliance on 
others; and (3) profit-motive. 

Defendants do not dispute that the first of these require- 
ments is met. Although they offer some weak opposition 
regarding the second requirement, it seems clear that it too 
is met, since it was the defendants who formed the co- 
operative corporation and framed the basic guidelines for 
its operations, including the selection of and contracting 
with a third party. Pease & Hlliman, to manage the building 
owned by the corporation. At the time that plaintiffs pur- 
chased our stock in the corporation, the defendants had 
already contracted on behalf of the corporation for the 
building to be managed by their own selling agent, Pease & 
Elliman, 

The third criterion is the only element which in the past 
has given some pause to the commentators. Yet this— the 
profit-motive— is also clearly met at bar. First, I and other 
shareholders did have, among our reasons for buying into 
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the cooperative an investment motive. The value of our 
shares of stock has every likelihood of appreciating, 
promising a potentially large capital gain to us upon re- 
sale. Second, ownership in the cooperative corporation 
affords us with numerous other economic benefits which are 
as meaningful to us as the purchase of other traditional 
foiins of investments : the tax deductions Ave obtain are as 
valuable to our financial picture as dividends we may re- 
ceive on stock in any listed or other public corporation. 
Finally, cooperative corporations themselves often have 
earnings (for example, from rentals of professional offices, 
vending machines and laundry facilities), the benefit of 
which is made directly available to the .shareholders on a 
pro rata basis. Thus, in the prospectus for 1050 Corp., it 
is noted that we were to receive estimated “professional 
income” projected at $24,500 per year which Avould go to 
reduce pro rata the maintenance charges attributable to 
each of the shares in the corporation (See Exhibit “C” at 
p. 3, and on Schedule C at p. 43) . 

I am advised by counsel that, as is indicated in our ac- 
companying memorandum, the so-called profit-motive may 
not even still be required by the Court for something to be 
an investment contract. But even if it is, the foregoing 
clearly should state enough of an economic motive to satisfy 
that element of the test. 

Thus, even under defendant’s own tortured and artifi- 
cially confined analysis, the shares of stock here at issue are 
“securities”. 

Concltision 

Plaintiffs’ stock in 1050 Corp. is a security within the 
meaning of the federal securities acts. The motion by de- 
fendants to dismiss the complaint for lack of subject matter 
jurisdiction should, therefore, be denied. 

(Sworn to by Herbert Saltzman, September 15, 1972.) 
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UNITED STATES DISTRICT COURT 

SOTJTHEEN DiSTEICT OF NeW YoEK 


[SAME TITLE] 


State of New Yobk | . 

County of New Yoek j ’ 

Laweence a. Kobein, being duly sworn, deposes and 
says : 

I am a member of the Bar of this Court and a defendant 
herein. I make this Affidavit to correct certain distortions 
contained in plaintiffs’ papers in opposition to defendants’ 
motipn tq 4is?hiss. 

In seeking to characterize the sale of real estate here 
involved as a “securities” transaction, plaintiffs seek to 
create the misleading impression that plaintiff 1050 Tenants 
Corporation (“the Corporation”) is an ordinary business 
corporation and that it is only by the sheerest coincidence 
fhat the shareholders in this venture happen to live in the 
same building. 

Thus the Saffziqap Affidavit (p, 5) alludes to the fact 
that the Corporation “just like any other business corpora- 
tion” issued stock certificates “in substantially the same 
form as any other business corporation’s stock certificates. ” 

The most cursory review of the stock certificate issued 
by the Corporation (a copy of which is annexed hereto as 
Exhibit A*) shows that this is simply not true. The stock 


•The copy provided is a draft of said certificate, the pro- 
visions of which are identical to the final printed version. 
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certificate, on its face, specifically provides that it is sub- 
ject to all of the conditions and provisions of the proprie- 
tary lease, which lease limits and restricts the title and 
rights of any transferee, that the shares are transferrable 
only as an entirety and only to an approved assignee of the 
proprietary lessee, and that the Corporation has a first lien 
on the shares for amounts due under the proprietary lease. 
Moreover, the Plan of Cooperative Organization (Exh. C 
to the Emil Affidavit) provides (p. 13) that upon a tenant- 
owner’s default, “the shares held by a proprietary lessee 
will be deemed cancelled and possession of the Apartment 
must be surrendered to the Apartment Corporation.” 

All of these restrictions are clearly consistent with an 
analysis of the shares as representing solely a vehicle for 
acquisition of an apartment, and not the kind of business 
investment normally represented by securities or stock. 

The Saltzman Affidavit (pp. 5-6) also refers to the facts 
that 2600 of the Corporation’s shares were not allocated to 
apartments and that defendants had the right to retain 
stock if all the apartments were not sold. The inference 
that future investment transactions in this unallocated or 
retained stock were possible is nonsense. The purpose of 
the 2600 shares was to reserve them for the possibility that 
the tenant-owners would decide to convert doctors’ offices 
to residential ownership. And what, in fact, the defendants 
had a right to retain for resale were apartments, not 
securities. 

The object of the tenant-owners in this transaction was 
not the acquisition of stock, but of the right to occupy a 
permanent private residence. That right is evidenced by 
the Proprietary Lease (Exhibit B hereto) issued to each 
purchaser at the closing. The Lease imposes numerous 
restrictions which are at total variance mth any type of 
“securities” transaction. Thus the Lease contains a com- 
plicated formula by which annual “cash requirements” are 
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determined (pp. 1-3), restrictions on the use of the space 
for any purpose other than a private dwelling (1113), 
restrictions on subletting (1114), restrictions on assignment 
(1[ 16), restrictions on separate ownership of the lease and 
shares (HTf 34(a) & 40). These provisions confirm the 
integi'al relationship between the shares and the Lease and 
make clear that the purpose of the transaction was the 
acquisition of residences and that use of the corporate form 
was purely an incidental vehicle for the achievement of that 
purpose. 

■ It is respectfully submitted that even a cui'sory examina- 
tion of the ownership and title documents, submitted here- 
with, confirms the plain fact that no “securities” requiring 
the application of the federal securities laws were here in- 
volved. 

(Sworn to by Lawrence A. Kobrin, September 22, 1D72.) 


Exhibit A, Stock Certificate. 

(See opposite (Pjgr*l 
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1050 TENANTS COEP. 
INDEX 


PAOE 

Alterations and Additions 12 

Assignment 10 

Assignment by Sponsor H 

Assignment or Subletting 20 

Assignment of Lessor’s Bights t 7 

Board of Directors Fixes Cash Bequirements 3 

Books of Account and Beports 5 

CanceUation of Lease and Bights on Lessee's Default ...» 25 

Cancellation of Prior Agreements 8 

Gars and Packages 18 

Cash Bequirements 2 

Changes in Terms and Conditions of Proprietary Leases 7 

Changes to be in Writing 27 

Collection of Bent from Subtenants 10 

Condemnation 21 

Consent 27 

Cooperation 3 

Damage or Destruction 21 

Damage to Building 4 

Default in Covenant 20 

Deposits Bequired 23 

EffCKGt of Partial Invalidity 27 

Electric Service ^ H 

Exercise of Option by 80% of Shareholders 25 

Expiration of Lease 19 


V 


• 

U2a 



Exhibit B, Proprietary Lease. 

ii IITDKX 

PAGE 


ExtensAon of Option to Oancel 

25 


Failure to Fix Cash Bequirements 

3 


Headings 

28 


House Buies . 28 31 


Interior Bepairs 

Issuance of Additional Shares and Proprietary LeasoR Shall ■NT^t 

13 


Affect the Liability of the Lessee 

5 


Lease Subordinate to Mortgage 

14 


Lessee Accepts Apartment “Ap is” 

27 


Lessee Becoming a Bankrupt 

19 

\ 

Lessee Ceasing to Own Accompnnyin£' Shares 

19 


Lessee More than One Person 

27 


Lessee’s Indemnity of Lessor 

16 

1 

Lessee’s Objectionable Conduct 

20 


Lessee’s Option to Cancel 

23 

1 

Lessor’s Additional Bemedies 

22 


Lessor’s Inununities 

17 


Lessor’s Bight of Entry 

15 

i 

Lessor’s Bight to j^^apair at Lessee’s Expense 

15 


Maintenance 

4 


Mechanics’ Liens 

15 


Notices ..... 

17 


Payment of Bent 

8 


Penthouses and Terraces 

7 


Permission to Show and Occupy Premises .... 

24 


Quiet Enjoyment 

8 


Begrouping of Space in the Building 

5 


Beimbursement of Lessor’s ETpenses 

17 


Helease of Lessee upon Assignment 

11 


113a 


Exhibit B, Proprietary Lease. 
INDEX 


Kemoval of Fixtures Installed by Lessee 

Eeraoval of Fixtures, Restoration of Premises and Possession . . 

Removal of Prior Installed Fixtures 

Rent 

Repairs by Lessor 

Rights upon Default 

Shares and Apartment 

Storage Room, Laundry 

Subletting 

Surrender of Shares and Resale Thereof by Lessor 

Term 

Termination of Cooperative Ownership 

Termination of all Proprietary Leases 

To Whom Covenants Apply 

Transfer of Shares 

Use of Premises 

Waivers 

Waiver of Right of Redemption 

Waiver of Trial by Jury 

Window Cleaning . ; 

Written Notice Condition Precedent to Bringing Action Against 
Lessor ® 


PAGE 

13 
24 

14 
1 
3 

21 

1 

18 

9 

23 

1 

28 

21 

27 

2e 

8 

16 

23 

23 

19 

18 



Exhibit B, Proprietary Lease. 

PROPRIETARY LEASE 


AGREEMENT made , 19 between 

w Corporation, having an office at 

60 East 56th Street, New York, N. Y. (hereinafter called the Lessor) 


at 

Lessee). 


presently residing 
(hereinafter called che 


WITNESSETH : 

Whereas the Lessor is the owner of the land and building at 1050 
Park Avenue, Borough of Manhattan, New York City (hereinafter 
called the Building) ; and 

Whebbas the Lessor consistent with a plan to provide coopera- eu 
tive ownership of apartments in the Building proposes to lease or Wtmeni 
has leased the apartments in said Building to the several owners of 
its shares by instruments substantially identical with this, known as 
proprietary leases; and 


^ Whereas the Lessee is the owner of shares of the Lessor 
which have been allocated to apartment (hereinafter called the 
apartment) and are appurtenant to this lease. 

Now, Therefore, in consideration of the premises and of the rents 
covenants and agreements herein, the Lessor hereby leases to the 
Lessee, subject to the terms and conditions hereof, and the Lessee hires 
from the Lessor the apartment for a term from 
until the 3ath day of September, 2006 (unless the term shall sooner 
expire or be extended as hereinafter provided) at a rent for each year 
or portion of year, during said term equal to that proportion of tlie 
Lessor s cash requirements, as hereinafter defined, which the numbor 
of shares specified in the reci tals of this tease bears to the total number 
of shares of the Lessor issued and outstanding on the date of the 
determination of such cash requirements, together with tlie additional 


Term 
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Requirements 
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rent hereinafter provided. Such rent shall be payable monthly in 
advance or in such installments and at such times as shall be deter- 
mined by the Lessor’s Board of Directors (hereinafter sometimes 
referred to as “the Board”) and the additional rent shall be payable 
on the dates fixed herein. 

For the purpose of fixing and determining such cash requirements 
and rental, the rental year shall be deemed to be the calendar year. 
The cash requirements above referred to for each year are hereby 
defined as such aggregate sum as the Board of Directors from time to 
time shall determine is to be derived from lessees under the proprietary 
leases then in force and otherwise (after deducting any estimated 
commercial rents or other income to be received during such year, 
which rents or other income shall be derived from persons other than 
proprietary lessees entitled to occupy space in the Building) on account 
of the estimated expenses and outlays of the Lessor to the close of such 
year, growing out of or connected with the ownership, maintenance 
and operation of such land and Building. This sum may include taxes, 
assessments, water rates, insurance premiums, operating expenses, 
alterations, replacements and repairs, expenses and liabilities incurred 
by the Lessor under or pursuant to this or other leases, interest on 
mortgage indebtedness, curtailment of mortgage indebtedness, the pay- 
ment of any other liens or charges, the payment of any deficit remain- 
ing from a previous period, the creation of a reasonable reserve or 
surplus fund and expenses for other corporate purposes. The Board 
of Directors may include in the cash requirements for the year (of 
which a share to be fixed as aforesaid shall be payable by the Lessee 
as rent for such year) any liabilities or items of expense which accrued 
or became payable in a previous year, or which might have been 
included in the cash requirements of a previous year, but were not 
included therein, and also any sums which the Board of Directors may 
deem it necessary or prudent to provide as a reserve against liabilities 
or items of expense then accrued or thereafter to accrue although not 
payable in that year. 

For the purpose of this lease, any sum collected from proprietary 
lessees (other than a special assessment for capital improvements) 
shall be deemed gross income unless the Board of Directors otherwise 
specifies. 
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All such determinations of the Board of Directors shall be made 
by resolution adopted at a regular or special meeting held in accord- 
ance with the By-Laws. 

The omission of the Board to determine the Lessor's cash require- 
ments for any year or portion thereof shall not be deemed a waiver 
or modification in any respect of the covenants and provisions hereof, 
or a release of the Lessee from the obligation to pay the rent or any 
installment thereof, but the rent last fixed for any year or portion 
thereof shall thereafter continue to be the rent until a new rent shall 
be fixed. 

The power and authority to determine and establish the amount 
of the Lessor's cash requirements and of the rents of the lessees, and 
to require payment of such rents, shall be possessed only by the Board 
of Directors elected by its shareholders, and shall not pass to or be 
exercised by : 

(a; any creditor, receiver or trustee of the Lessor or any repre- 
sentative of any such creditor, receiver or trustee ; 

(b) any board of directors elected by such creditor, receiver or 
trustee or by any representative of any such creditor, receiver 
or trustee. 

Every such determination by the Board of Directors, made in good 
faith, and within the bounds of this agreement, shall be final and con- 
clusive as to all lessees, and any expenditures made by the Lessor's 
oflScers or managing agent, under the direction or with the approval 
of the Lessor's Board of Directors, within the bounds of this agree- 
ment of lease, shall, as against the Lessee, be deemed necessarily and 
properly made for such purposes. 

1 . The Lessor and Lessee shall always in good faith endeavor to 
observe and promote the co-operative purposes for the accomplishment 
of whicli the Lessor was incorporated. 

2: The Lessor shall keep in good repair the foundations, side- 
walks, walls (except interior walls of apartments, unless repairs there- 
to are necessitated by the failure of the Lessor to make repairs for 
which it Is by this paragraph responsible), supports, beams, roofs, 
terrace® (subject to the provisions of paragraph 8 hereof), gutters. 
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fences, cellars, chimneys, laundry and storage space, entrances and 
street and court doorways, public halls, public stairways, windows, fire 
escapes, elevators, pumps and tanks, and all pipes for carrying water, 
gas or steam and the drain pipes and electrical conduits, together with 
all plumbing, heating and other apparatus except those portions of 
any of the foregoing which it is the duty of the Lessee to maintain 
and keep in good repair as hereinafter provided. The Lessee shall in 
accordance with paragraphs 27 and 32 hereof give the Lessor prompt 
notice of any accident or defect known to the Lessee and requiring re- 
pairs to be made. All repairs required to be made by the Lessor shall 
be made at its expense, provided that if such repairs shall have been 
rendered necessary by the act, neglect or carelessness of the Lessee or 
any of the family, guests, employees or subtenants of the Lessee, the 
Lessor shall be entitled to reimbursement from the Lessee for all ex- 
penses incurred in connection therewith, Avhether or not paid by the 
Lessor, and such reimbursements shall be due as additional rent on the 
first day of the calendar month following demand therefor by the 
Lessor on the Lessee. 

3: The Lessor shall, in the manner determined by the Board of 
Directors, maintain and manage the Building as a residential apart- 
ment Building, keep the elevators and the public halls, cellars and 
stainvays clean and properly lighted and heated, provide the number 
of attendants requisite for the proper care and service of the Building, 
and provide the apartment with a proper and sufficient supply of hot 
and cold water and of heat The Board shall have complete discretion 
to determine from time to time what services and what attendants shall 
be proper and the manner of maintaining and operating the Building, 
and also what services shall be increased, reduced, changed, modified, 
added or eliminated. 

4: If the apartment or the means of access thereto, or the Build- 
ing shall be damaged by or as a result of a fire or by other cause in- 
sured against by the Lessor, repairs shall be made by the Lessor with 
reasonable dispatch after notice of the damage, due allowance to be 
made for any delay arising in connection with adjustment of insurance 
loss or labor troubles, and there shall be no abatement of rent, unless 
the Lessor shall then be insured under a policy of rental value insur- 
ance. 


118 a 



Exhibit B, Proprietary Lease. 


If the Building be destroyed or if it be so damaged that it cannot 
be repaired, in the opinion of the Board of Directors, within a reason- 
able time after the loss shall have been adjusted by the insurance 
carrier, or if the damage shall be caused by conditions not insured 
against by the Lessor and the Board of Directors shall decide not to 
repair the damage, then on notice provided for in paragraph 34 
hereof, this lease and all other leases and all rights and obligations 
of the parties thereto and the tenancies thereby created shall cease and 
expire and rent shall be paid to the date of such destruction or damage. 

5: The Lessor shall keep full and correct books of account at its 
principal office or at such other place as the Board of Directors may 
from time to time determine, and the same shall be open during ail 
reasonable hours to inspection by the Lessee or his representatives. 
Within three months after the end of each fiscal year, the Lessor shall 
furnish to the Lessee an annual report of operations and balance sheet 
of the Lessor, certified by an indeijendent certified public accountant. 
Within tliree months after the end of each calendar year, the Lessor 
shall furnish to the lessees a statement by the certified public account- 
ant of the Lessor of any deductions available for income tax purposes 
on a per share basis and indicating thereon, on a per share basis, such 
information as may be necessary or useful to the Lessee in the prepara- 
tion of his income tax returns. 

6: If the Lessor .shall hereafter issue shares (whether now or 
hereafter authorized) in addition to that issued on the execution of 
this lease, and execute additional leases appurtenant thereto, the 
rent payable by the Lessee hereunder, until the Board of Directors 
shall modify or make a new determination of the Lessor’s cash re- 
quirements, shall not thereby be affected; the rent payable under 
leases of all rooms or apartments to which such additional shares are 
appurtenant shall, for the period from the commencement of the term 
of each such additional lease to the date of the next determination of 
cash requirements by the Board of Directors, be fixed by th<i Board of 
Directors and shall be stated in such new lease at an amount not h'ss 
than the rent payable for such apartments or rooms immediately prior 
thereto. 

The Board of Directors of the Lessor, upon the written request 
of the lessee or lessees of one or more apartments in the Build- 
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ing, and owner or owners of the shares issued to accompany the 
same, may in its discretion, at any time, permit such lessee or lessees, 
at his or their own expense — ^A: (1) to subdivide any apartment into 
any desired number of apartments, (2) to combine all or any portions 
of any such apartments into one or any desired number of apartments ; 
and (3) to reallocate the shares issued to accompany the propiietary 
lease or leases, but the total number of the shares so reallocated shall 
not be less than the number of shares previously allocated to the 
apartment or apartments involved, and, in connection with any such 
regrouping, the Board of Directors may require that the number of 
shares allocated to the resulting apartment or apartments be greater 
than the number of shares allocated to the original apartment or 
apartments, and may authorize the issuance of shares from its treas- 
ury for such purpose; or B: to incorporate one or more servant’s 
rooms or other space in the Building not covered by any proprietary 
lease, into one or more apartments covered by a proprietary lease, 
whether in connection with any regrouping of space pursuant to this 
paragraph or othenvise, and in allocating shares to any such resulting 
apartment or apartments, shall determine the number of shares from 
its treasury to be issued and allocated in connection with the appropri- 
ation of such additional space. 

In respect of apartments leased to the Sponsor named in the Plan 
of Cooperative Organization or the Sponsor’s Nominee or the Spon- 
sor’s Assignee (who while entitled to occupy any such apartments 
for his personal use and occupancy does not do so), such Sjmnsor or 
his Nominee or such Assignee may, upon the written consent of the 
Managing Agent of tlie Building only, change the number of such 
apartments by increasing or decreasing their size, or change the size, 
layout or location of any such apartment, or reallot the shares allo- 
cated to any such apartments, but no reallotment shall result in a 
change in the total number of shares previously allocated to the apart- 
ments involved. 

The provisions of this lease concerning alterations shall apply 
with respect to work done under these provisions concerning regroup- 
ing of space. 

Upon any regrouping of space in the Building, the proprietary 
leases so affected, and the accompanying share certificates shall be 
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surrendered, and there shall be executed and delivered in place thereof, 
respectively, a new proprietary lease for each separate apartment in- 
volved, and a new certificate for the number of shares so reallocated 
to each new proprietary lease. 

7 : All proprietary leases of apartments in the Building hereto- changes in 
fore executed or hereafter executed shall be in the form of this Terms and 
lease, except with respect to the statement as to the number of shares Conditions of 
owned by the Lessee, the use of the premises and the date of the com- LeasM****^^ 
inencement of the term. The Lessor shall not make or consent to 
any change or alteration in the terms or conditions of any proprietary 
lease which shall have been or which shall be executed by the Lessor 
(as distinct from house rules) unless such change or alteration is 
approved, in writing, or by affirmative vote taken at a meeting called 
for such purpose, by lessees owning at least two-thirds in amount 
of the Lessor’s shares issued and outstanding, 

8: If this lease embraces a penthouse or portion thereof, the Penthouses 
Lessee shall have and enjoy the exclusive use of the terrace appurte- and Terraces 
nant thereto, subject to the applicable provisions of this lease and to 
the use of such terrace by the Lessor to enable it to fulfill its obliga^tions 
hereunder. The Lessee shall not, however, in the use of the terrace, 
endanger the safety of any person or property and his use of the 
terrace shall be subject to such rules, with respect thereto, as may 
from time to time be prescribed by the Board of Directors. The Lessor 
for itself or other lessees shall have the right to erect on (the roof 
above a penthouse, radio or television aerials and antennas or other 
equipment which may extend over such terrace but at a height which 
will not unreasonably interfere with the use thereof, and the Lessor 
slmll have the right of access thereto for such installations and for the 
maintc'nanco and repair thereof. The Lessee shall keep the h^rrace 
or portion thereof appurtenant to his apartment clean and free from 
snow, ice, l(>aves and other debris and shall maintain all drains therein 
in good condition. Provided the Lessee has fulfilled his obligations 
hereunder, the maintenance and repair of tiles and brickwork on pri- 
vate terraces shall be the responsibility of the Lessor. 

9: In the event that as of the date of the commencement of this Assignment 
lease, any third party shall be in possession or have a right to pos- 
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session of the apartment pursuant to any lease, rental agreement or 
as a statutory tenant or otherwise, then the Lessor does hereby as- 
sign to the Lessee any and all of the Lessor’s rights therein or against 
said third party, including the right to collect rent, pursuant to any 
such lease, rental agreement or statutory tenancy or other arrange- 
ment and the Lessee by the execution hereof does assume all of the 
Lessor’s obligations to such third jmrty from and after the date of the 
commencement of the lease term. The Lessor agrees to co-operate 
with the Lessee, but at the Lessee’s expense, in enforcement of the 
Lessee’s rights against such third party, 

10: In the event that as of the date of the commencement of 
this lease, the Lessee has the right to possession of the premises under 
any lease, rental agreement or statutory tenancy, then this lease shall 
supersede such prior lease, rental agreement or statutory tenancy and 
such prior lease, rental agreement or statutory tenancy shall be null 
and void and of no force and effect after the date of commencement of 
this lease, except for claims theretofore arising thereunder, 

11 : The Lessee, upon paying the rent and performing the cove- 
nants and complying with the conditions on the part of the Lessee to 
be performed, as herein set forth, shall, at all times during the term 
hereby granted, quietly have, hold and enjoy the apartment without 
any suit, trouble or hindrance from the Lessor, subject, however, to 
the rights of present tenants or occupants of the apartment, 

12 : The Lessee will pay the rent and additional rent to the Lessor, 
or its managing agent, upon the terms, at the time and in the manner 
herein provided, without any deduction on account of any setoff or 
claim which the Lessee may have against the Lessor, 

13 : The Lessee shall not occupy or use the apartment, or permit 
the same or any part thereof to bo occupied or used, for any jmrpose 
other than as a private dwelling apartment for the Lessee and thje 
family of the Lessee except that apartments leased for purposes other 
than and in addition to dwelling purposes may also be used for such 
purposes, provided that the Lessor’s Board of Directors sluill have 
specifically authorized and approved such additional or alternative 
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use dn writing, and provided further that such additional alternative 
use shall not be in violation of any zoning regulation or other ap- 
plicable law, ordinance, rule or regiilation. 

14 . The Lessee shall not sublet the whole or any part of the apart- 
ment for any term to any person or persons without the Lessor’s 
consent authorized by a resolution of a majority of its Board 
of Directors or consent by a majority of the Directors or by lessees 
owning of record at least a majority of the shares of the Lessor then 
issued and outstanding. If the Lessee is the Sponsor named in the 
rian of Cooperative Organization or a nominee of the Sponsor or 
assi^ee of the Sponsor (who while entitled to occupy any such apart- 
ments for his personal use does not do so), then only the consent of 
the managing agent of the Building shall be required, but such consent 

shall be given only w'here the sublessee is a reputable person of good 
financial standing. r x- b ^ 

Whenever the Lessee applies to the Lessor or to the managing 

^ consent to a subletting, the Lessee 
shall deliver a copy of the sublease to which consent is requested. 
Which sublease shall contain a covenant by the sublessee that (1) if 
T sublease extends beyond the date of the expiration 

° within lease is not extended; 

or {j) It the Lessor shall resume possession of the apartment by 

ejectment or other means, or by any termination 
m ^ *^o^*ce given, as provided in this lease; or 
(d) If the Lessee shall exercise the option to cancel this lease on a date 
prior to the expiration of the term of such sublease; then in any of 
such events such sublease shall terminate automatically upon the date 

Jhe mTf on the premises to the Lessor, or, at 

t l e option of the Lessor, the sublessee will execute an agreement with 

consideration of the Lessor’s agreeing to 

nd"of Po««e3sion of the apartment until 

tlu (lid of the term of such sublease, the sublessee will attorn to the 
Lessor and will pay to the Lessor the rent reserved in such sublease 
fiom ami after the date of the expiration or termination of this pro 
priotary lease, or, if this proprietary lease be terminated under^the 
provisions of this lease, then from and after the date of such termina- 
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tion to the expiration of the term of the sublease, and daring such 
period will perform all the terms and conditions of such sublease. 

15 : If the Lessee shall at any time sublet the apartment, with or 
without the Lessor’s consent, and shall default in the payment of any 
rent or additional rent, the Lessor may, at its option, so long as such 
default shall continue, demand and receive the rent due or becoming 
due from such subtenant to the Lessee, up to an amount sufficient to 
pay all sums due from the Lessee to the Lessor, and any such payment 
of such subrent to the Lessor shall be sufficient payment and discharge 
of such subtenant’s obligations to the Lessee, to the extent of the 
amount so paid. 

16 : The Lessee shall not assign this lease or transfer the shares 
appurtenant thereto or any interest therein, and no such assignment 
or transfer shall take effect as against the Lessor for any purpose, 
until — 

(a) An instrument of assignment executed and acknowledged 
by the assignor shall have been delivered to the Lessor; 

(b) An agreement by the assignee assuming and agreeing to 
perform and comply with all the covenants and conditions of this 
lease to be performed or complied with by the Lessee on and after 
the effective date of said assignment shall have been executed and 
acknowledged by the assignee and delivered to the Lessor, but no 
such assumption agreement shall be required if the assignee sur- 
renders the assigned lease and enters into a new lease for the 
remainder of the term, as hereinafter provided; 

(c) Ail shares of the Lessor appurtenant to this lease shall 
have beSen transferred to the assignee, with proper transfer stamps 
affixed ; 

(d) All sums due from the Lessee shall have been paid to the 

Lessor, together with a sum to be fixed by the Board of Directors 
of the Lessor to cover reasonable legal and other expenses of the 
Lessor in connection with such assignment and transfer of shares • 
and ’ 

(e) Except in the case of an assignment, transfer or bequest 
of the lease and appurtenant shares to the Lessee ’s spouse, consent 
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authorized by resolution 
«ia or given in writing by a majority of 

the then authorized number of Directors or, if the Directors shall 
^e refused irach wnsent, then by lessees owning of record at least 
a majority of the shares of the Lessor then issued and outstanding. 

Sponsor name^ in the Plan of Cooperative 

?whnSr“en«U^'’r"®® Assignee of the Sponsor 

(who while entitled to occupy any such apartment for his personal 

the feme a^d tb assignment or tra^fer of 

r ^ appurtenant thereto will be required only 

smh managjng agent of the BuUding, who shaU consent tl 

such assignment or transfer only when the assignee or transferee 
IS a reputable person of good financial standing. 

nerrS^“T provisions of this lease, be 

pernutted to maign and shaU so assign the same, and the assijmee 

M assume ^ of the unfulfilled obligations of the assignor hereunder 
either by an instr^ent in writing delivered to the Le^oJ 0^7 sur 

remainder of the term, the assignor shaU have no further UabUitv on 
any of the covenants of this lease to be thereafter performed AUhe 
and'a new li^e'^f f^ess?r any assigned lease shall be cancelled, 

same fo™ IS ^ *’®”T‘*®'’ *^® f®”“ of this lease, in the 

the Ld^ee ^ ^®f^®®“ f^® f^®»«or and 

T P”®** consent theretofore given, neither the 

Lessee nor his executor, administrator or personal reprlsentetive nor 
any trustee or receiver of the nronerfv nffC t representative, nor 
whom th0 V !v. T property of the Lessee, nor anyone to 

assira this leTn ^ the Lessee shall pass by law, shall be entitled to 

g.g, 


125a 


Exhibit B, Pr'oprietary Lease. 

current consumed in the apartment. If the Lessor shall contract for 
the furnishing of electric current to the Building by a public service 
corporation, the Lessee wiU purchase from the Lessor all electric cur- 
rent that the Lessee shall require and will pay the Lessor for the 
amount consumed as shall be indicated by the meter furnished there- 
for. The rates for said current payable by the Lessee shall be the same 
as those charged by said public service corporation for a consiimption 
similar to that of the Lessee and the Lessee shall comply with -rules 
and regulations similar to those prescribed by said public service 
corporation. Payments for such electric current shall be due monthly 
as and when bills therefor are rendered and if at any time such pay- 
ments are in default, they shall be deemed to be additional rent due 
and payable on the first day of the next following month after such 
bills are rendered or at the option of the Lessor on the first day of 
any succeeding month. 

^alterations Lessee shall not, without first obtaining the written con- 

ind Additions Lessor, make in the apartment, or on any terrace appur- 

tenant thereto, any structural alteration or any alteration of the water, 
gas or steam^ pipes, electrical conduits or plumbing, nor install any 
electrical equipment, including but not limited to air-conditioning units, 
electric ranges, refrigerators, washing machines, dryers, heating 
panels or other equipment which shall impose a greater load on 
pisting electric or water supplies nor, except as hereinafter author- 
ized, remove any additions, improvements or fixtures from the 
apartment or terrace. The performance of work pursuant to such 
consent shall be in acccordanee with any applicable rules and regu- 
lations of the Board of Directors. Without limiting the generality 
of the foregoing, such rules and regulations may include limits on 
the days or hours when work may bo done, provision for written 
waiver of his lien by any contractor, subcontractor, materialman or 
laborer performing any work, and provision for the utilization of 
materials of a standard commensurate with those used elsewhere in 
the Building even though such standard exceeds any minimum building 
standard set by the City of New York or any other authority havini? 
jurisdiction. 

If, in the Lessor’s sole judgment, any or all of the Lessee’s 
• • electrical equipment or appliances result in poor quality of service. 
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interrnption of service, overloading or damage to the facilities for 
the supplying of electricity to the Building, the Lessee shall forthwith 
remedy the condition. The Lessor or the Lessor’s duly authorized 
representatives shall have the right of access to the apartment to 
make any changes thereto deemed necessary by the Lessor, and the 
Lessor may withhold or discontinue electric service until the Lessee 
remedies the condition of which the Lessor shall complain. 

19: The Lessee shall decorate and keep the interior of the apart- interior 
ment in good repair, and the Lessor shall not be held answerable Repairs 
for any repairs in or to the same. The Lessee shall not permit or 
suffer anything to be done or kept in the apartment or on his terrace, 
if any, which will increase the rate of fire insurance on the Building 
or the contents thereof^ or which will interfere with the rights of 
other lessees or annoy such lessees by unreasonable noises or other- 
wise, or which will obstruct the public halls or stairways of the 
Building. The Lessee will comply with all the requirements of the 
Board of Health and other governmental authorities and with all 
laws, ordinances, rules and regulations with respect to the occupancy 
or use of the apartment; and if, by reason of the occupancy or use 
of the apartment or terrace by the Lessee, the rate of fire insurance 
on the Building or its contents shall be increased, the Lessee shall be- 
come personally liable for the additional insurance premiums incurred 
by either Lessor or any lessee or lessees of other apartments in the 
Building on ail policies covering the Building or any apartment therein, 
and the Lessor shall have the right to collect the same for its benefit 
or the benefit of any such lessees as additional rent, on the first day 
of the calendar montli following Written demand therefor by the 
Lessor. In addition to decorating and keeping the interior of the apart- 
ment in good repair, the Lessee shall be responsible for the mainte- 
nance or replacement of any plumbing fixtures, lifting fixtures, air 
conditioning units, refrigerators or ranges and other similar equip- 
ment that may be in the apartment and the wiring and conduits in 
the apartment or oii the terrace. 


20: If the Lessee, or any prior proprietary lessee, shall have here- Removal 

toforj placed or shall hereafter place in the apartment any special of Fixtures 
additions, improvements or fixtures, such as mantels, lighting fixtures, 
refrigerators, ranges, air conditioning equipment, woodwork, panel- ^ "*** 
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ing, ceilings, doors or decorations, then the Lessee shall have the 
right, prior to the termination of this lease, to remove the same at 
the Lessee’s own expense, provided: (i) that the Lessee at the time 
of such removal shall not be in default in the payment of rent or in 
the performance of any other provision or condition of this lease ; (ii) 
that prior to any such removal, the Lessee shall give written notice 
thereof to the Lessor; (iii) that the Lessee shall pay the cost of any 
such removal and shall repair any damage resulting therefrom; and 
(iv) that the Lessee shall replace and re-install at the Lessee’s own 
expense any equipment that was in the apartment at the beginning 
of the term or, at the Lessee’s option, shall put the apartment in 
tenantable condition by installing standard equipment of a kind and 
quality customary in buildings of this type and satisfactory to the 
Lessor. 

21: If the Lessee shall have heretofore, at the Lessee’s own 
expense, placed in the apartment any such additions, improvements 
or fixtures, which the Lessee has the right to remove under the pro- 
visions of any lease in effect immediately prior to the commencement 
of the term of this proprietary lease, the Lessee shall have the right 
to remove the same upon observing and complying with the provisions 
of this proprietary lease relating to the removal of additions, improve- 
ments and fixtures hereafter placed in the apartment and the repair 
of damage resulting from such removal. 

_ 22: This lease is and shall be subject and subordinate to any 

Subordinate mortgages now a lien upon the land and Building and to any and all 
to Mortgage extensions, modifications, renewals and replacements thereof and this 
lease shall be subject and subordinate to the lien of any other mortgage 
or mortgages which shall at any time be placed on the land and Build- 
ing. The Lessee shall at any time, and from time to time, on demand, 
execute any instruments that may be required by any mortgagee, or 
by the Lessor, for the purpose of more formally subjecting this lease 
to the lien of any such mortgage or mortgages, and the duly elected 
officers, for the time being, of the Lessor are and each of them is 
hereby irrevocably appointed the attomey-in-fact and agent of the 
Lessee to execute the same upon such demand, and the Lessee hereby 
ratifies any such instrument hereafter executed by virtue of the power 
of attorney hereby given. 
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23 : In case there shall be filed a notice of Mechanic's Lien against Mechanics’ 
the Building, for, or purjiiorting to be for, labor or material alleged Liens 
to have been fnmished or delive’^ed at the Building or the apartment 
to or for the Lessee, or anyone claiming under the Lessee, the Lessee 
shall forthwith cause such lien to be discharged by payment, bonding 
or otherwise ; and if the Lessee shall fail to cause such lien to be dis- 
charged within twenty days after notice from the Lessor, then the 
Lessor may cause such lien to be discharged by payment, bonding or 
otherwise, without investigation as to the validity thereof or of 
any offsets or defenses thereto, and shall liave the right, upon demand, 
to coUect, as additional rent, aU amounts so paid and aU costs and 
expenses paid or incurred in connection therewith, including reasonable 
attorneys’ fees and disbursements, together with interest thereon from 
the time or times of payment. 


24: The Lessor and its agents shall be permitted to visit and 
examine the apartment and terrace at any reasonable hour of the day, 
and workmen may enter the same at any time, when authorized by the 
Lessor or the Lessor’s agents, to make or facilitate repairs in any part 
of tlie Building and to remove such portions of the walls, floors and 
ceilings of the apartment as may be required for the purpose of mak- 
ing such repairs but the Lessor shall at its own cost and expense 
tliereafter restore the premises to proper condition. If the Lessee 
shall not be personally present to permit entry into the apartment, at 
any time when an entry shall be necessary or permissible hereunder, 
the Lessor or the Lessor’s agents may forcibly enter the apartment 
witliout rendering the Lessor or such agent liable to any claim or 
cause of action for damages by reason thereof (if during such entry the 
Lessor shall accord reasonable care to the Lessee’s property), and 
without in any manner affecting the obligations and covenants of this 
lease ; and the right and authority hereby reserved do not impose, nor 
does the Lessor assume by reason thereof, any responsibility or lia- 
bility whatsoever for the care or supervision of the apartment, or any 
of the ]>i])(>s, fixtures, appliances or appurtenances therein contained 
or thorowith in any manner connected, except as may be herein spe- 
cifically provided. 

25: If the Lessee shall fail to make repi\irs to any part of the 
apartment or aiqjurtenances as herein required, or shall fail to com- 
ply with any other covenant or condition of this lease on his part to be 
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performed, or if the Lessee shall (expressly or by implication) request 
tHe Lessor, its agents or servants to perform any act not hereby re- 
quired to be performed by the Lessor, the Lessor may after 10 days 
notice to the Lessee, make such repairs, comply with such covenant or 
condition or perform such act or arrange for others to do the same, 
without liability of the Lessor; and, in such event, the Lessor, its 
agents, servants, and contractors shall, as between the Lessor and 
Lessee, be conclusively deemed to be acting as agents of the Lessee 
and all contracts therefor made by the Lessor shall be so construed 
whether or not made in the name of the Lessee. However, at its sole 
election. Lessor may pay for the foregoing and collect such payments 
upon demand, as additional rent. 

The Lessee agrees to save the Lessor harmless from all liability, 
loss, damage and expense arising from injury to person or property 
occasioned by the failure of tne Lessee to comply with any provision 
hereof, or due wholly or in part to any act, default or omission of the 
Lessee or of any person dwelling or visiting in the apartment, or by 
the Lessor, its agents, servants and contractors when acting as agent 
for the Lessee as in this lease provided. 

26: The failure of the Lessor to insist, in any one or more in- 
stances, upon a strict performance of any of the covenants or condi- 
tions hereof, or to exercise any right or option herein contained, or 
to serve any notice, or to institute any action or proceeding, shall not 
be construed as a waiver of such default or a relinquishment for the 
future of the right to enforce such covenant or exercise such option 
or right thereafter but such covenant or option or right shall continue 
and remain in full force and effect. The receipt by the Lessor of rent, 
with knowledge of the breach of any covenant hereof, shall not be 
deemed a waiver of such breach, and no waiver by the Lessor of any 
provision hereof shall be deemed to have been made unless in writing 
and signed by an officer of the Lessor pursuant to authority contained 
in a resolution of its Board of Directors. The collection of rent from 
an unauthorized assignee, subtenant or occupant shall not be deemed 
a consent to such assignment, subletting or occupancy, or evidence of 
any attornment by such assignee, subtenant or occupant to the Lessor 
but shall be deemed to constitute a payment by the Lessee’s agent on 
account of the Lessee’s obligations to the Lessor. If consent to an as- 
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sabletting is given, no further assignment or subletting 
snail be made without express consent, as hereinabove provided, in each 
instance. 

27: Any notice by the Lessor to the Lessee shall be deemed to 
e duly given, and any demand by the Lessor on the Lessee shall be 

RiSw ^ “ writing and deUvered per- 

sonaUy or sent by registered maU addressed to the Lessee at the 
demsed premises, or such other address as may be designated in 
w iting by the lessee. Any notice by the Lessee to the Lessor slmll be 

Sr A f ven,^aiid any demand by the Lessee on the Lessor 

shall be deemed to have been duly made, only if in writing and sent bv 
registered or certified mail to the Lessor, c/o Pease & Elliman, Inc. at 
60 East 56th Street, New York, N. Y. 10022, or such other address 
as may be designated in writing by the Lessor. 

tbp time be in default hereunder and 

he Lessor shall mcur any expense (whether paid or not) in perform- 
ing acts which the Lessee is required to perform, or in instituting any 
action or proceeding based on such default, the expense thereof to tZ 
bfl reasonable attorneys' fees and disbursements, shall 

be paid by the Lessee to the Lessor, on demand, as additional rei^t. 

Lessor shall not be liable for any failure or insufficiency 
of heat, water supply, electric current, gas, telephone or elevator serv^ 

^ *^® hereunder, or for 

ini, lit ? ®*^®^ interests of the Lessee, or for 

anith^r Lnf f property caused by the elements or by 

another tenant or person m the Building or resulting from steam, gas, 

ftomTnv mrt?f ®*’ 

y Pf^‘ *!’® Smltimg or from any of its pipes, drains, con- 

ts, radiators, boilers, tanks, appliances or equipment, or from any 

No T T *^® "«KiiKe"ce of the Lessor 

N abatement of ijnt or other compensation or claim of eviction shall 

in making any repairs, alterations or decorations to the Building or 
any fixtures or appurtenances therein, or for space taken to comply 
with any law, ordinance or governmental regulation, or for interrup- 
tion or curtailment of any service agreed to be furnished by the Lessor 
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due to accidents, alterations or repairs, or to diflBiculty or delay in 
securing supplies or labor. Neither the Lessor nor any of its direc- 
tors, officers or agents shall be required to explain to any Lessee or 
any other person the reasons for its determination in any matter 
before it. 


30: Unless otherwise provided by written agreeraent, if the 
Lessor shall furnish to the Lessee any storage space, the use of laun- 
dry, or any other facility outside the apartment, the same shall be 
deemed to have been furnished gratuitously by the Lessor under a 
revocable license. Lessor shall not be required to furnish such space 
to any Lessee whether or not such space is available. The Lessee 
shall not use such space for the storage of valuable or perishable 
property or of property which when so stored violates any rule or 
regulation of any fire department or other government agency. The 
Lessee .shall, at its own expense, adequately protect himself and the 
Ijessor by insurance against damage, theft, loss or fire. If Avashing 
machines or other equipment are made available to the Lessee, the 
Lessee shall use the same on condition that the Lessor is not respon- 
sible for such equipment, nor for any damage caused to the property 
of the Lessee resulting from the Lessee’s use thereof, and that any 

use that Lessee may make of such equipment shall be at his own cosi 
risk and expense. 

31 : The Lessor shall not be responsible for any damage to any 
automobile or other vehicle left in the care of any employee of the 
Lessor by the Lessee, and the Lessee hereby agrees to hold the Lessor 
larmless from any liability arising from any injury to person or prop- 
erty caused by or with such automobile or other vehicle while in the 
care of such employee. The Lessor shall not be responsible for any 
package or article left with or entrusted to any employee of the Lessor, 
or for the loss of any property within or without the apartment by 
theft or otherAvise. 

32 : The giving of written notification by the Lessee to the Lessor 
in the manner provided in paragraph 27 hereof, in the event of (i) any 
default by the Lessor, or (ii) any breach by the Lessor of any cove- 
nant of this lease, or (iii) any failure by the Lessor to comply with 
any law, ordinance or governmental regulation, shall be a condition 
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precedent to the bringing of any action by the Lessee against the 
Lessor or the assertion by the Lessee against the Lessor of any defense 
based thereon. 

33 : The Lessee will not clean, nor require, permit, suffer or allow 
any window in the apartment to be cleaned, from the outside in vid- 
lation of Section 202 of the Labor Law or of the rules of the Board 
of Standards and Appeals, or of any other board or body havinu or 
assertmg jurisdiction. ° 

34: If upon, or at any time after, the happening of any of the 
events menfaoned in subdivisions (a) to (h) inclusive of this para- 

S I’ ® stating that the 

term hereof wdl expire on a date at least five days thereafter, the term 

originally fixed for its expiration, and all right, title and interest of 
e Lessee hereunder shall thereupon cease and expire, and the Lessee 

surrender the apartment to the Lessor, it 
intention of the parties hereto to create hereby a conditional 
mitation, and thereupon the Lessor shall have the right to re-enter 

personal property ther^^^ 
from, either by special proceeding, or by any suitable Sn or pro 

thetpartmenT f otherwise, and to reposLs 

and?o if this lease had not been made 

and : ”■» -^^oval heroin 

(a) If at any time during the term of this lease the Lessee 
shall cease to be the owner of all of the shares which are herein 
before stated to be owned by the Lessee and appurtenant to this 
lease, or if this lease shall pass or be assigned to anyone who is 
not then the owner of all of said shares; ^ 

I during the term of this lease (1) the Lessee 

^la 1 be, adjudicated a bankrupt under the laws of the United 
fftates or the Lessee shall have committed any act of insolvencv 
or bankniptcy; or (2) a receiver of all of the property of the 
Ltfasce shall be appointed under any provisions of the laws of the 
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State of New York, or under any statute of the United States, 
or any statute of any state of the United States and the order 
appointing such receiver shall not be vacated within thirty days ; 
or (3) the Lessee shall make a general assignment for the benefit 
of creditors ; or (4) this lease or the shares appurtenant hereto 
owned by the Lessee shall be duly levied upon under the process 
of any court whatever unless such levy shall be discharged within 
five days; or (5) this lease or the shares appurtenant hereto or 
any interest herein shall pass by operation of law or otherwise 
to anyone other than the Lessee herein named or a person to 
whom such Lessee has assigned this lease in the manner herein 
permitted (but this item (5) shaU not be applicable if this lease 
or the shares appurtenant thereto shall pass to the distributees, 
executors or administrators of the Lessee in accordance with the 
provisions of this lease) ; 

(c) If at any time there be an assignment or attempted as- 
signment of this lease without full compliance with the require- 
ments of paragraph 16 hereof, or if at any time there be any 
subletting or attempted subletting hereunder without full com- 
pliance with the requirements of paragraph 14 hereof, or if any 
unauthorized person shall be permitted to use or occupy the apart- 
,ment, and, in the case of any such subletting or attempted sublet- 
ting or unauthorized use or occupancy, the Lessee shall fail to 
cure such condition within ten days after written notice from 
the Lessor; 

(d) If the Lessee shall default in the performance of any 
covenant or provision hereof by failing to pay any rent or other 
charge due for one month, or to perform any other covenant or 
obligation under the proprietary lease within one month after 
written notice thereof shall have been given by the Lessor; but 
Avhere a default consists of failure to perform any act the'per- 
forinance of which requires any substantial period of time, then 
if within the said period of one month such performance is com- 
menced and thereafter diligently prosecuted without delay or 
interruption, the Lessee shall have been deemed to have cured 
such default; 

(e) If at any time the Lessor shall determine, upon the affirm- 
ative vote of both four-fifths of the Board of Directors and the 
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i^lders of record of two-thirds or more of the shares of the Lessor 
then issued and outstanding, at meetings of both such directors 
and such shareholders duly caUed to take action on the subject, 
that because of objectionable and undesirable conduct on the part 
of the Lessee, or of a person dwelling in or visiting the apartment, 
the tenancy of the Lessee is undesirable. (Eepeatedly to violate 
or disregard the house rules hereto attached or hereafter estab- 
lished m accordance with the provisions of this lease, or to permit 
or tolerate a person of dissolute, loose or immoral character to 
enter or remam in the Building or tlie apartment, shall be deemed 
to be objectionable and undesirable conduct) ; 

(f) If at any time the^ssor shall determine, upon both the 
affirmative vote of two-thirds of its fuU Board of Directors and 
the affirmative vote of the record holders of at least four-fifths in 
amount of its shares then issued and outstanding, at meetings of 

duly called for that purpose, to 
terminate all proprietary leases j » 

destroyed or if it shaU be dam- 
Lessor's Board of Directors shall decide not to repair 
or rebuild as provided m paragraph 4 hereof; ^ 

theri^f^bliri the Building or a substantial portion 

thereof shall be taken by condemnation proceedings. 
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ment either W e J- ^ ^ the Lessor resumes possession of the apart- 

ment either by action, proceedings or otherwise, because of the default Rights Upon 
by the Lessee in the payment of rent or additional rent or any part 
thereof, or on the expiration of the term under the prondsions of para- 

nZfhff’ («;)' (b), (0, (d) or (e) hereof, thoLesseeS 

onetheless continue liable hereunder and shall pay to the Lessor 
on the several rent days during the residue of the lease term the rents 

ly jMsor (whotlioi or not paid) m oonneolion with tho reamirotion of 
ponaossion, atton.pta to relot and reletting, including attorneye’ tees 
and d.obnroeinonta, brokerage, alterations, repairs, decoration and 
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After resuming possession the Lessor may, at its op«on kZ uZ to 


135a 


Lessor’s 

Additional 

Remedies 


Exhibit B, Proprietary Lease. 

time, either relet the apartment for its own account or relet the apart- 
ment as agent of the Lessee either in the name of the Lessee or in its 
own name, for a term or terms which may be less or greater than the 
period which would otherwise have constituted the residue of the lease 
term and may grant concessions or free rent in its discretion. Within 
30 days after such reletting of the apartment the Lessor shall notify 
the Lessee whether such reletting has been for the account of the 
Lessee or the Lessor. Failure of the Lessor so to notify the Lessee 
V shall be deemed an admission that the reletting was for the account 
of the Lessor. 'Jhe fact that the Lessor may have relet as agent for 
the Lessee shall not bar the Lessor thereafter from reletting the prem- 
ises for its own account. If the Lessor relets the apartment as agent 
for the Lessee, it shall after reimbursing itself for its expenses in con- 
nection therewith and for all other expenses above mentioned, apply 
the remaining avails of such reletting against the Lessee’s continuing 
obligations hereunder. In any action brought by the Lessor against 
the Lessee for rent or other expenses due after the resumption of pos- 
session, the Lessee shall ’be entitled to a credit on account thereof for 
the avails, if any, of relettings by Lessor as agent for the Lessee. 
There shall be a final accounting between the Lessor and Lessee upon 
the earliest of the four following dates: (i) the date of the expiration 
of the term hereof; (ii) the4ate as of which a new proprietary lease 
covering the apartment shall have become effective; (iii) the date 
when the Lessor shall relet the apartment for its own account; (iv) 
the date upon which all proprietary leases of the Lessor terminate. 
From and after the date on which the Lessor is obligated to account 
finally to the Lessee as above provided, the Lessor shall have no fur- 
ther duty to account to the Lessee and the Lessee shall have no further 
liability for sums thereafter accruing, but termination of the Lessee’s 
liability shall not affect any liabilities theretofore accmed. On such 
accounting the Lessee shall be entitled out of any surplus remaining 
from such reletting, after the Lessor is made whole, to a refund of 
all rents paid by the Lessee to the Lessor for the period of the ac- 
counting, without interest. 

36: In addition to other legal remedies hereinbefore or herein- 
after provided for, in case of violations of any covenants by the Lessee, 
the same shall be restrainable by injunction and neither the mention 
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(1) a proper assignment of the Lessee’s counterpart of 
this lease whereby the full and absolute right, title and inter- 
est in and to this lease is assigned as the Lessor may direct, as 
of September 30 of the year of cancellation, free from all sub- 
leases, liens, encumbrances and charges whatsoever; 

(2) the Lessee’s certificate for the shares of the Lessor 
appurtenant to this lease, duly endorsed in blank for trans- 
fer Avith required revenue stamps affixed; siid 

(3) a written statement setting forth in detail those addi- 
tions, improvements and fixtures, such as mantels, lighting 
fixtures, refrigerators, ranges, air conditioning equipment, 
woodwork, panelling, ceilings, doors and decorations, in the 
apartment which the Lessee has, under the terms of this lease, 
the right to remove, and which the Lessee desires to remove ; 

(b) : All additions, improvements and fixtures which are re- 
movable under the terms of this lease and which are enumerated 
in the statement made as provided in subdivision (a)(3), shall be 
removed by the Lessee and the premises restored as provided in 
paragraphs 20 and 21 prior to the 31st day of August next preced- 
ing the date fixed in said notice as the date for the cancellation 
of this lease, and on or before said 3lBt day of August the Lessee 
shall deliver possession of the apartment to the Lessor free from 
all occupants, subleases, liens, encumbrances or other charges and 
pay to the Lessor all rent, additional rent and other charges which 
shall be payable under this lease up to and including the 30th day 
of September next succeeding such 31st day of August; 

(c) : The Lessor and its agents may show the apartment to 
prospective lessees or purchasers at any time and from time to 
time after the giving of notice of the Lessee’s intention to cancel 
this lease, and after the 3l8t day of August next succeeding the 
date on which such notice of intention to cancel is given, the 
Lessor and its agents, employees, lessees and purchasers may 
enter the apartment, occupy the same, and make such alterations, 
additions and repairs therein as may be necessary or desirable, 
without diminution or abatement of the rent due hereunder; 
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such options shall have been exercised, as though every lessee had 
exercised such option. In such event none of the lessees shall be 
required to surrender his shares to the Lessor and all share cer- 
tificates delivered to the Lessor by those who have, during that 
year, served notice of intention to cancel their leases under the 
provisions of this paragraph, shall be returned to such lessees. 

^ : The shares of the Lessor held by the Lessee and appurtenant 
to this lease have been acquired and are owned subject to the follow- 
ing conditions agreed upon with the Lessor and with each of the other 
proprietary lessees for their mutual benefit: 

(a) : The shares represented by each certificate are transfer- 
able only as an entirety and simultaneously with the transfer 
of the proprietary lease to which they are appurtenant ; 

(b) : Neither the Lessee nor the Lessee’s personal represen- 
tatives shall sell or transfer said shares except to the Lessor or 
to an assignee of this lease after compliance with all of the pro- 
visions of paragraph 16 of this lease relating to assignments ; 

(c) ; The Lessor shall at all times have a first lien uimn the 
shares owned by each lessee for all indebtedness and obligations 
owing by such lessee to the Lessor arising under the provisions of 
any proprietary lease issued by the Lessor and at any time held 
by such lessee or otherwise arising. The Lessor may refuse to 
consent to the transfer of shares of any lessee indebted to the 
Lessor unless and until such indebtedness is paid; 

(d) : The Lessor shall be entitled to treat the holder of record 
of any share or shares as the holder in fact thereof, and accord- 
ingly, shall not be bound to recognize any equitable or other claim 
to or interest in such share or shares on the part of any other 
person, other than executors or administrators of the Lessee, 
whether or not it shall have express or other notice thereof, ex- 
cept as expressly provided by the laws of New York; 

(e) No shares will be outstanding which arc not held by pro- 
prietary lessees. The right to vote such shares shall cease when 
the proprietary lease to which such shares are allocated is no 
longer in effect and such apartment is no longer under lease to 
the proprietary lessee. 
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41: The references herein to the Lessor shall be deemed to in- 
clude its successors and assigns, and the references herein to the 
Lessee or to a shareholder of the Lessor shall be deemed to include 
the executors, administrators, legal representatives, legatees, distrib- 
utees and assigns of the Lessee or of such shareholder; and the cove- 
nants herein contained shaU apply to, bind and enure to the benefit 
of the Lessor and its successors and assigns, and the Lessee and the 
executors and administrators, legal representatives, legatees and as- 
signs of the Lessee, except as hereinbefore stated. 


42 . The provisions of this lease can be changed only by a written 
agreement executed by the parties hereto and approved in writing by 
or after affirmative vote of (at a meeting called for such purpose) 
lessees ownmg at least two-thirds in amount of the Lessor’s shares. 

43; If more than one person is named as Lessee hereunder, the 

Lessor may require the signatures of all such persons in connection 
with any notice to be given or action to be taken by the Lessee here- 
under, mcluding, without limiting the generaUty of the foregoing, the 
surrender or assignment of this lease, or any request for consent to 
Msignment or subletting. Each person named as Lessee shall be fully 
liable for all of the Lessee’s obligations hereunder. Any notice by the 
Lessor to any person named as Lessee shall be sufficient, and shall 

have the same force and effect as though given to aU persons named 
as Lessee. 

M: Leffior or Leseor’s agents have made no representations or 
pronnses with respect to the Bnilding or the apartment, except as 

’w '“'*'’3' tte same 

ns is and hereby acknowledges that the apartment, and the Building 
are in good and satisfactory condition. 

consent or approval of the Lessor, or of the 
Board of Directors, is required, the same shaU not be valid or bind- 
ng unless given in wntigi; and signed by a duly authorized agent of 
the Lessor or of the Board, as the case may be. 

clause or pro^sion herein contained shall be adjudged 
invalid, the same shall not affect the validity of any other clause or 
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provision of this lease, or cohstitute any cause of action in favor of 
either party as against the other. 

47 : The Lessor may from time to time establish such reasonable 
house rules as its Board of Directors or shareholders may deem neces- 
sary for the management and control of the Building, and may also 
from time to time add to, amend and repeal such rules, and this lease 
shall be in all respects subject to such rules, which, when a copy thereof 
has been furnished to the Lessee, shall be taken to be part hereof, and 
the Lessee siiall obey all such rales and see that they are faithfully 
observed by the family, guests, employees and under-tenants of the 
Lessee, and such rules shall apply to and be binding upon all of the 
tenants of the Building, whether shareholders of the Lessor or not, 
but the Lessor shall not be responsible to the Lessee for the non- 
observance or violation of such rules by any other lessee or person 
other than employees of the Lessor. 

48 : The marginal headings next to the several paragraphs of this 
lease shall not be deemed a part of this lease, nor used as evidence of 
the intent of the parties. 

49: On the termination of all proprietary leases, whether by ex- 
piration oif their terms, or otherwise, the Building and premises and the 
other assets of the Lessor shall be operated and manage<l and dis- 
posed of ill such manner as shall seem proper to the Board of Direc- 
tors who shall, if two-thirds of the shareholders fail to vote for the 
renewal of proprietary leases, then have the discretion to alter or de- 
molish the Building, to lease or sell the same or any part thereof and 
for any puriiose, or to operate a business therein and all of the holders 
of then issued and outstanding shares of the Lessor shall have such 
rights as enure to shareholders of other corporations having title to 
real estate, and the same shall be operated from and after that date 
as though it had not previously been a cooperative housing corpo- 
ration, provided, however, that a meeting of all shareholders shall be 
held not later than one week after the termination of all such leases 
at wliieh the Diri’ctors shall be instructed by the vote of the holders of 
two-thirds of the shares as to the future management and operation 
of the corporate property and appropriate amendments to the certifi- 
cate of incorporation and by-laws. 
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State of New York 
County of New York 

On the day of , in the year 19 , before 

me personally appeared , to me 

known, who being by me duly sworn, did depose and say that he resides 
at ; that he is the 

President of 1050 Tenants Corp., the corporation described in and 
which executed the foregoing instrument; that he knows the seal of 
said corporation; that the seal affixed to said instrument is such cor- 
porate seal; that it was so affixed by order of the Board of Directors 
of said corporation, and that he signed his name thereto by like order. 



State of New York ) 

( S3 * 

County of New York J 

On the day of , in the year 19 , before 

me personally appeared , 

to me personally known and known to me to be the individual 
described in and who executed the foregoing instrument and duly 
acknowledged to me that he executed the same. 
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HOUSE RULES 

One. The public haUs and stairways Shall not be obstructed or 
need for ^y other purpose than ingress to and egress from the apart- 
ments, and the fire towers shall not be obstructed in any way. 

Two. Children shall not play in the pubUc halls, stairways or 
elevators, and shall not be permitted in the service elevators. 

Thbee; No public hall shall be decorated by any lessee in any 
manner without the prior consent of the Lessor and of all of the 
lessees to whose apartments such hall serves as a way of ingress and 

0^1*6l3S« 

PouB. No lessee, subtenant or occupant of an apartment shall 
make or permit any disturbing noises in the budding or do or permit 
anything to be done therein which wiU mterfere with the rights, com- 
forts or conveniences of other occupants of the building. No lessee 
shall play upon or suffer to be played upon any musical instrument 
or permit to be operated a phonograph, television or a radio loud 
speeher in such lessee’s apartment between the hours of 11 o’clock 
P. M. and the following 9 o’clock A. M. if the same disturb or annoy 
er occupants of the building, and in no event shall either vocal or 
practiced for more than two hours in any day 
or ^tween the hours of 6 o’clock P. M. and the foUowing 9 o’clock 

emanating from any apartment. Lessee shall 
cover the floors of any living room, dining room and bedroom with 
carpet. 

Five. Each apartment shall be kept clean. Nothing shall be 
Eni°es SeS “ 

** >” the halls or on the stairease 

hfZL°'' ^7 ”” '>“”8 »>■ shaken from 

tho^doors, windows, terraces or balconies or placed npon the window 

Seven. No shades, awnings or window gnatds shall ba used 
except such as shall be approved by the Lessor. 


1 
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Eight. No sign, notice, signal, advertisement or illumination 
shall be placed, inscribed or exposed on or at any window or other 
part of the building, either inside or outside, except such as shall have 
been approved in writing by the Lessor. 

Nine. The passenger and service elevators, unless of automatic 
type and intended for operation by a passenger, shall be operated 
only by employees of the Lessor and there shall be no interference 
whatever with the same by lessees or members of their families or 
their guests, employees or under-tenants. 

Ten. No velocipedes, bicycles, scooters, baby carriages, or simi- 
lar vehicles shall be allowed to stand in the public halls, passageways, 
upstairs elevator lobbies, areas or courts. 

Eleven. All messengers and trades people shall use the serv- 
ice elevator in the Building for ingress and egress and shall not 
use the passenger elevator for any purpose. Servants or domestic 
employees in, the regular employ of any lessee or sub-tenant may use 
the passeng€ir elevator when not attired in work clothes or carrying 
packages, when not engaged in the performance of their duties, when 
coming to or leaving from work or when accompanying a member of 
the family of the lessee or sub-tenant, but shall at all other times use 
the service elevator. 

Twelve. Supplies and packages of every kind are to be delivered 
only through the service entrance and by the service elevators to the 
apartments. 

Thirteen. Trunks and heavy baggage shall be taken in or out 
of the building through the basement 

Fourteen. Garbage and refuse from the apartments shall be 
sent to the basement or placed outside of apartments only at such 
times and in such manner as the superintendent may direct. 

Fifteen. Water-closets and other water apparatus in the build- 
ing shall not be used for any purpose other than those for which they 
W'ere constructed, nor shall any sweepings, rubbish, rags or any other 
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article be thrown into the same. Any damage resulting from misuse 
of any water-closets or water apparatus shall be paid for by the Lessee 
in whose apartment it shall have occurred. 

Sixteen. No employee of the Lessor shall be sent out of the 
building on any personal errand or business. 

Seventeen. No bird or animal shall be kept in any apartment 
unless the same in each instance be expressly permitted in writing 
by the Lessor. In no event shall dogs be permitted on elevators or 
in any of tlie public portions of the building unless carried or on leash. 

Eighteen. No radio or television aerial shall be attached to or 
hung from the exterior of the building, and no air-conditioning unit 
or ventilating fan shall be installed without written permission of the 
Lessor, other than existing installations. 

Nineteen. Any consent or approval given under these rules by 
the Lessor shall be revocable at any time. 

Twenty. Complaints regarding the service of the building shall 
be made in writing to the the managing agent of the Lessor. 

Twenty-One. The Lessor may retain a pass key to the apart- 
ment. The Lessee shall not alter any lock or install a new lock or a 
knocker on any door of the apartment without the written consent 
of the Lessor or its managing agent. In ease such consent is given, 
the Lessee shall provide the Lessor with an additional key for the 
use of the Lessor pursuant to the Lessor’s right of access to the 
apartment. 

Twenty-Two. The agents of the Lessor, and any contractor or 
workman authori/jcd by the Lt-ssor, may enter any apartment at any 
reasonable hour of the day for the purpose of inspecting such apart- 
meui lo as('(‘r(aiii whether measures ani mcessary or desirable to 
control or exterminate any vermin, insects or other pests and for 
the purpose of taking such measures as may be necessary to control 
or <>xterminate any such vermin, insects or other pests. If the Lessor 
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takes measures to control or exterminate carpet beetles, the cost thereof 
shall be payable, by the Lessee, as additional rent. 

Twenty-Thbee, The Lessor shall have the right from time to 
time to curtail or re-locate any space devoted to storage or laimdi^^ 
purposes, 

Twenty-foub. These house rules may be added to, amended or 
repealed at any time by resolution of the Board of Directors of the 
Lessor or at a meeting of the shareholders of the Lessor. 
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UNITED STATES DISTRICT COURT 
SoTJiHEBir Distbiot OB’ New Yobk 


[SAME TITLE] 


Appeabakoes : 

Pollack & Singeb 
New York City 
Attorneys for Plaintiffs 
Of Counsel: 

Martin I, Kaminsky, Esq. 

Richard M. Asohe, Esq. 

Rosenman Colin Kaye Petschek 
Pbeund & Emil 
New York City 
Attorneys for Defendants 
Of Counsel : 

Asa D. Sokolow, Esq. 

Peter P. Nadel, Esq. 

Opinion 

Stewabt, Distbiot Judge; 

This action is brought by 1050 Tenants Corporation 
(“the Corporation”), a cooperative housing corporation, 
and Herbert and Joan Saltzinan, purchasers and holders 
of shares in the Corporation, as representatives of a class 
consisting of all past and present shareholders. The com- 
plaint alleges tliat the defendants, sponsors and promoters 
of the cooperative plan pursuant to which the Corporation 
was organized and shares offered and sold, violated pro- 


i 
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I 

I 
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visions of federal’ and state“ securities laws and regula- 
tions by making false and misleading statements and 
omissions in connection with and in the course of issuance 
of the shares. 

Defendants deny the su])stantive allegations of the com- 
plaint and also move to dismiss it under Rule 12(b)(1) 
and (6). Federal Rules of Civil Procedure, on the 
grounds that plaintilfs fail to state a claim upon which 
relief can be granted, and that therefore this Court lacks 
subject matter jurisdiction. Defendants argue that shares 
in a cooperative housing corporation are not “securities” 
within the definition contained in the federal securities 
laws and regulations, and that therefore plaintiffs state 
no federal cause of action in Counts One, Two or Three. 
Dismissal of these counts would of course require dis- 
missal of Counts Pour and Five, the pendent state claims. 

Thus, the dispositive question on the motion to dismiss 
Ipresently before this Court is: are the shares of the 
plaintiff Corporation “securities” under the federal secu- 
rities laws! If so, plaintiffs have stated valid federal 
causes of action; if not, plaintiffs’ complaint must be 
dismissed. 

This Court denies defendants’ motion to dismiss. We 
find that the shares of stock in plaintiff Corporation are 
“securities” within the definition of the federal securities 
laws, and that those laws govern the transactions involved 
in this action. 


’Count one: Section 10(b) of the Securities Exchange Act of 
1934, 15 U.S.C. §78j(b) and Rule lOb-5 (17 C.P.R. §240.10b-5); 
Count two: Section 17(a) of the Securities Act of 1933, 15 U.S.C. 
§77q(a)j Count three: Section 12(2) of the Securities Act of 
1933, 15 U.S.C. § 77J(2). (“the federal counts” or “federal causes 
of action”) . 

’ Count four: Section 353-c of the New York General Business 
Law; Count five: common law fraud, (“the pendent state claims”). 
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Facts 

The plaintiff Corporation was formed by the defendants 
pursuant to New York Business Law § 402. In May, 1968, 
defendants made a public offering of the corporate stock 
by formal prospectus, or “Plan,” as is required by state 
law, of all offerings of “securities constituted of participa- 
tion interests or investments in real estate. . . . Owner- 
ship of shares of stock entitled purchasers to proprietary 
leases in apartments at 1050 Park Avenue. 

As provided in the Plan, the Corporation had an author- 
ized capital of 45,000 shares at $1.00 par value per share. 
42,400 shares were allotted to the approximately 60 resi- 
dential apartments offered under the Plan, according to 
the contemplated selling price of each apartment. (Plan 
pp. 3, 10 It was contemplated that the apartments not 
offered for residential use would be rented out by the 
Corporation as doctors’ offices, the income therefrom to be 
income to the Corporation. (Plan p. 8). Such income 
would be used to offset and reduce the periodic assess- 
ments on shareholders for maintenance of the building. 

The Plan required each shareholder to execute and con- 
form to a uniform proprietary lease. The lease contained 
prohibitions on subletting or assigning without the con- 
sent of the Corporation, as well as restrictions on partial 
transfer of shares or separate ownership of the lease and 
shares. (Plan pp. 11-12) 

On, the Closing Date, according to the Plan, the defend- 
ants were required to turn over title to the apartments 
sold to the Corporation, and stock certificates to the share- 

«New York General Business Law § 362e (McKinney 1968). 

* Citations in this form are to the Amended Plan of Coopera- 
tive Organization, Defendant Emil’s Affidavit, Exhibit C. 
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holders. (Plan pp. 24-25) The Plan anthorized the de- 
fendants to retain control' of the shares and leases in 
apartments not sold by the Closing Date. In fact, by the 
closing on January 30, 1969, all of the apartments had 
been sold, and title to the property was conveyed to the 
Corporation by the defendants, who received payment 
from the proceeds of the sale of shares and leases. 

At the closing, the Corporation also assumed pursuant 
to the Plan several obligations made by the defendants: 
a three-year agreement making Pease & Blliman, Inc., de- 
fendants’ sales agent, the Managing Agent of the building, 
at a fee of $9,000 per year (Plan p. 25) ; at least eight 
other service management contracts, including one mth 
an electrical service company for certain electrical instal- 
lations in the building at a cost of $17,065 (Plan, pp. 5-6, 
Schedule I) ; and two mortgages (Plan pp. 20-23). 

The shareholders-lessees were to, and did, meet to 
elect a Board of Directors to manage the Corporation’s 
affairs. In such election, as is usual in corporate decisions 
in which the shareholders have a voice, each share was 
entitled to one vote. 

Legal Principles 

The definitions of “securities” under the 1933 Securities 
AcP and the 1934 Securities Exchange Act" are almost 
identical, and the Supreme Court has found them to be 
interchangeable in this situation^. 


« Securities Act of 1933, § 2(1), 15 U.S.O. § 77b(l). 

“Securities Exchange Act of 1934, § 3(a) (10), 15 U.S.C. 
§78c(a)(10). 

^Tcherepnin v. Knight, 389 U.S. 332 (1967); S. Rep. 792, 73d 
Cong., 2d Sess. 14 (1934). 
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% 3(a) (10) of the 1934 Act provides: 

3. (a) When used in this chapter, unless the con- 
text otherwise requires — (10) The term “security” 
means any note, stock treasury s-ock, bond, debenture, 
certilicate of interest or participation in any profit- 
sharing agreement or in any oil, gas, or other mineral 
royalty or lease, any collateral-trust certifi|pate, pre- 
oi’ganization certificate or subscription, transferable 
share, investment contract, voting-trust certificate, 
certificate of deposit, for a security, or in general, 
any instrument commonly Imown as a “security”, or 
any certificate of interest or participation in, tem- 
porary or interm certificate for receipt for, or war- 
rant or right to subscribe to or purchase, any of the 
foregoing; but shall not include currency or any note, 
draft, bill of exchange, or banker’s acceptance wdiich 
has a maturity at the time of issuance of not exceed- 
ing nine months, exclusive of days of grace, or any 
renewal thereof the maturity of which is likewise 
limited.® 

Plaintiffs assert that the corporate scheme in this action 
should be treated like any other under the federal secu- 
rities laws. They put forth two theories under which the 
shares in the Corporation may fall ivithin the above defini- 
tion. First, they urge that “any . . . stock” means, 
literally, any stock; and that the use of stock certificates, 
actually sold and delivered, within a traditional corporate 
format is dispositive. Second, and alternatively, they 
urge that the shares in the Corporation be deemed an 
“investment contract” under the statutory definition, since 
the traditional three-prong test for an investment contract 


»15 U.S.C. 78o(a)(10). 


V 


A 


/ 

' / ^ 
V- ^ _/ . 
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established by the Supreme Court in Securities and Ex- 
change Commission v. Howey Co.” is satisfied. 

Defendants counter that the courts have always looked 
to the content and economic realities and not the form to 
characterize a transaction, and that the mere fact that 
stock certificates are used as a “mechanical vehicle” to 
allow the purchasers to own th^ir residences and gain tax 
benefits is not determinative. They argue that the pur- 
chasers intended to buy homes, not investments, and that 
therefore this is not the commercial type of transaction 
intended to be covered by the securities laws. As to the 
“investment contract” theory, defendants dispute that the 
Corporation’s shares meet the Howey test. 

This is essentially a question of first impression. Judge 
Pierce, of tliis District, has recently decided, in a scholarly 
and comprehensive opinion, that shares in a state-financed 
and supervised, non-profit cooperative housing corpora- 
tion were not “securities” under the federal laws.” We 
point out, however, that the elements of state control and 
non-profit make that case materially different from the 
one at bar, as Judge Pierce liimself recognized. The par- 
ties have not cited, and we have not uncovered, any other 
federal court decision on this point. 

We find that the definitions of “securities” in the 1933 
and 1934 Acts and their judicial interpretations, are suffi- 
ciently broad so as to include the shares of plaintiff Cor- 
poration, under either theory propounded by plaintiffs. 
We express no view on the merits of plaintiffs’ allegations. 


“ 328 U.S, 293, 298-299 (1946). The arrangement must be. 1) a 
common enterprise; 2) where the investor has an expectation of 
profits; and 3) from the efforts of the promoter or a third party. 
Infra at p. 12. 

Forman v. Community Services, Inc., 72 Civ. 3980 (S.D.N.Y. 
September 6, 1973) (hereinafter Forman). 


/ 


0 


154a 

Opinioti of Disttict Court, Deftying 
DefMidants’ Motion to Dismiss. 

I 

interpretation of the term “any , . . stock” in 
^ 3(a) (10) is considered first. 

The Snpreme Court has given some indication, that the 
issuanoe of stock certificates -within a ttaditional corporate 
structure may he dispositive. In Securities a/nd Exchange 
Commission v. Joiner,^ the Court, finding that the oil 
leases at issue fell within the Securities laws, said. 

In the Securities Act tiie term “security” was defined 
to include by name or description many documents in 
which there is a common trading for speculation or in- 
vestment. Some, such as notes, bonds, and stocks, are 
pretty much standardized and the name alone carries a 
well-settled meaning. Others are of more variable char- 
acter and were necessarily designated by more descrip- 
tive terms, such as ^‘transferable shares,” “investment 
contract,” and “in general any. interest or instrument 
commonly known as a security” . . . Instruments may 
be included within any of these definitions, as matter of 
law> if on their face they answer to the name or descrip- 
tion. (emphasis added)’* 

It was apparently these words that Judge Mansfield was 
heeding when he decided Movielab, Inc, v. Berkey Photo, 
Inc.'* Although that case dealt with the provision including 
“any note” within the definition of “securities”, there is no 
reason to conclude that Judge Mansfield’s words do not apply 


”326U.S.344 (1943) . 

« 32dtj.S.fet351. 

321 F. Supp. 806 (S.D.N.Y. 1970) aff'd. 452 P.2d 662 (2d Cir. 
1971). 
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equally to tile “any . , . stock” provision: , 

There is no ambiguity in the language [of the statute]. 
Nor does a literal reading of the language defeat or 
hamper Congress' apparent purpose. We cannot there- 
fore say that Congress did not intend to legislate with 
respect to fraud in the issuance of promissory notes of 
the t^e here involved. 

Try as we may, we fail to detect in the 1934 Act any 
grant of discretionary power to the court to construe 
the term “security” as including certain types of notes 
but not others. Congress apparently decided that it 
would pass a sweeping prohibition rather than attepapt 
to draw distinctions. We are bound by that decision.” 

The legislative history is sparse, and somewhat circular. 
To the extent it can be discerned, it is expansive in scope. 
The definition of “security” is deemed “sufficiently broad 
and general , . . so as to include . . . the many types of 
instruments that in our commercial world fall within the 
ordinary concept of a security.” 

The position of the Securities and Exchange Commis- 
sion, v.'ere it certain, would weigh on' this Court’s judg- 
ment.” Eule 235a(a)" exempts from registration under 
certain conditions *‘[8]tock or other securities represent- 
ing membership in any cooperative housing corporatioa”. 

321 F. Supp, at 809. See also Lhnes v. United States, 295 F.2d 
852 (9th Cir. 1963) pert denied 348 U.S. 923 (1954) ; Lehigh 
Valley Trust Co. v. Central NatH. Bank of Jacksonville, 809, 991- 
993 (Sth Cir. 1965). 

Eep, 53, 1050 Corp., Ist Dept. 21 (1933). 

Securities and Exchange Commission v. Associated Qas <£ Elec. 
Co., 39 F.2d 135, 150 (2d Cir. 1925). 

” 11 C.F.R. §'252.235 (a) (1973). 
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Plaintiff argues that if the Securities and Exchange Com- 
mission did not feel that such stock or securities were within 
federal law generally (including specifically the anti-fraud 
provisions), there would he no need to exempt certain of 
them from the registration provisions. In light of the 
Securities and Exchange Commission’s recent statement 
on “condominium units or other units in a real estate de- 
velopment’”* this Court is not convinced that the Securi- 
ties and Exchange Commission has a firm position as to 
cooperative housing corporations. We therefore give the 
negative implications which can be drawn from Eu'le 
235(a) some, but no means controlling, weight. 

We repeat that plaintiff Corporation is organized under 
the state Business Corporation Law, and has issued shares 
of stock, which, including certain transfer restrictions, are no 
different than shares in other New York business corpora- 
tions. 

Aside from urging this Court to look to the primary pur- 
pose of the transaction (which, they argue, is home owner- 
ship), defendants offer no persuasive reasons why the phrase 
“any . . . stock” is, or should be, read rei^rictiyely. We do 
not agree with defendants that the Supreme Court has ap- 
plied that provision restrictively. Neither Tcherepnin v. 
Knight, supra, nor 8JS.G. v. Rowey Go., supra, speak at all 
to the “any . . . stock” provision of § 3(a) (10), but rather 
construe the term “investment contract”. In neither of those 


” S.E.O. Release No. 5347, Jan. 4, 1973, Fed. Sec. L. Hep. 779, 
163 (Trans, Binder 1973). The S.E.C. suggests that shares in such 
units may be considered securities if certain conditions are met; 
for example, where benefits are accrued from efforts of a promoter 
or third party (See II B, infra). If reference to “other units in a 
real estate development” includes cooperatives, this suggestion be- 
lies the effort to characterize the S.E.C.’s position as one in which 
shares in cooperative housing corporations are always, by definition, 
Bceurities. 
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iiaBes, nor in any other casb cited to ns by the defendants, 
has a federal court, faced with a similar corporate structure, 
limited the plain language of § 3(a) (10).*® 

Therbfnre, we find that the Consistently liberal and broad 
interpretation given to the provisions of the federal securi- 
ties laws,®® and the absence Of restriction, legislative or judi- 
cial, on the term ‘‘any , . . stock,” requites a finding that 
shares issued in the plaintiff Oorpotation are “securities” 
under the federal laws. 

n 

Alternatively, we find that the . corporate scheme in this 
case falls under the “investment contract” provision of 
'§3(a)(i()) of the 1934 Act and §2(1) of the 1933 Act, as 
interpreted by the jSupreme Court in Securities and Exchange 
Commission v. JSoUiey Co., arid later cases.*^ 

The Hoioey Court established a thfee-prOng test based oh 
the economic realities of each transaction : 

... an investment contract for the purposes of the 
Securities Act means a contract, transaction or scheme 
whereby a person invests his money in a common entef- 


*® In Ashton v. Thornton ttealty Co., 346 F. Supp. 1294 
(S.D.N.Y. 1972) aff’d. 471 P.2d 647 (2d Cir. 1973), Judge Lasker 
found for defendants on the merits in a cooperative housing cor- 
poration ease without mention Of this ar^ably serious jurisdid- 
tional obstacle. In Davenport v. United States, 260 F.2d 591 (9th 
Cir. 1958), a criminal case, that court also did not discuss the 
issue, apparently accepting a shafe in an employment cooperatiire 
as a security. 

E.g., 8.EtC. v. Hoviey Cd., snpri; TcheHpnin v. Knight, 
supra. 

^’^E.g., Tcherepnin v. Knight, supra; 8.E.C. v. Variable An- 
nuity Co., 358 U.S. 65 (1959). 
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prise and is led to expect profits solely from the efforts 
of the promoter or a third party . . 

Both parties concede, as they must, that there was a com- 
mon enterprise involved in the creation of 1050 Tenants Cor- 
poration. The latter two prongs of the Howey test raise dis- 
pute-expectation of profits and reliance on the efforts of 
the promoter or a third party. 

A. Expectation of profits. 

Defendants argue that since the primary purpose of the 
shareholders’ purchasr, was home ownership, rather than in- 
vestment, there was no expectation of profits. 

The Howey test looks to the substance of the transaction 
and of the relationship between the issuer and security 
holder. We cannot, however, probe deep into the minds of 
each purchaser to discern whether there was, in fact, expec- 
tation of profits from the purchase, and whether that was the 
primary motive, or not. Nor must we accept at face value, 
as defendants suggest, the statement of purpose contained in 
the Plan. After examining this transaction, we can say that 
there are at least three factors which indicate the possibility 
or likelihood of profit which the shareholders of plaintiff 
Corporation could have anticipated : 

1. Resale of shares at a profit. The shares caimot be 
transferred without the lease, nor without the consent 
of the Corporation (Plan p. 12). However, there are no 
provisions, as there were in the Fornum situation,®’ pro- 


** 328 U S. at 298-299, 66 S.Ct. at 1103. 

” 72 Civ. 3980 (S.D.N.Y. 1973) Slip Op. at 7-8. 
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hibiting transfer of shares at a price higher than the 
shareholder originally paid, nor any provision giving the 
Corporation right of first refusal. While transfer of 
shares is restricted, it is not so encumbered as to pre- 
clude the possibility of profit.’^ To contend that the 
purchasers of plaintiff Corporation stock did not intend 
to make a profit is to engage in the type of. mind-probing 
speculation we find unhelpful and unnecessary. 

2. Tax benefits. One of the attractions of this type 
of home ownership are the tax benefits which accrue to 
the shareholders®' (Plan pp. 17-18). Defendants argue, 
however, that these monetary benefits are incidents of 
home ownership, rather than investment. We fail to see 
the pertinence of that line of argument. Apartment dwell- 
ers in 1050 Park Avenue were regularly making rental 
payments without being allowed to deduct them from their 
federal income tax. When defendants convinced these 
residents to incorporate, one of the reasons given was 
avaUabiiity of tax deductions of their monthly mainte- 
nance charges. Such direct monetary benefit, by any other 
name, is still profit. 

3. Income from professional offices. The space avail- 
able for professional offices presented the likelihood of 
income to the Corporation. While this income would not 
result in dividends to the Shareholders, but merely a re- 

“ This point was the ratio decidendi of Forman, and the strik- 
ing distinction between Forman and the case at bar. See also 
Tscherepnin v. Knight, supra, at 343, where the Supreme Court 
found that the fact that the shares were not negotiable was not 
relevant to the question of whether they were “securities” under 
§ 3(a) (10). 

« Internal Revenue Code § 2lC 26 U.S.C. § 216; New York Tax 
Law §615 (McKinney 1966). 
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duction in their monthly maintenance charges, this -is 
merely a difference in degree, or quantity of profits, rather 
than a difference in kind. • 

In sum, purchasers had sufficient reason t6 expect mone- 
tary profit from this investment to satisfy the second 
prong of the Howey test.”® 

B. Eeliance on others, . 

The more difficult question is whether or not the ex- 
pected profits may accrue in this situation solely from 
the efforts pf the promoter or a third party. 

We approach this question solely in terms of economic 
reality, as defendants urge us to do. In Forrmn Judge 
Pierce found that the “massive size of Co-op City . , . 
[makes it] specious to argue that the cooperative ideal 
precludes the notion of nmnagement by third parties’’,”’ 

We similarly find that the motion of sponsor involve- 
ment and management by third parties is not precluded 
in this caSe. We point to the following factors : 

1. Defendant sponsors had complete control over initial 
financial arrangements and the general guidelines under 
which the Corporation still operates. 

2. Although it did not come to pass, the Plan made pro- 
vision for sponsor representation on the Board of Direc- 
tors should the sponsors not have been able to sell all 
of the shares, and for sponsor veto over certain decisions 


, ”® Since we so find, we need not go so far as to determine 

whether -expectation of profit may be shown where plaintiffs can 
merely show risk of capital which is managed by others. Silver 
Hills Country Club v. Sobieski, 55 Cal. 2d 811, 361 P,2d (1961) 
(J, Traynor). 

Slip bp. at 20. 
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if sponsors, or their assignees, retained 25% of the shares 
(Plan pp. 10-11). There was also provision for continued 
sponsor involvement in the selling of shares over a four- 
year period after closing, if all shares had not been pre- 
viously sold. 

3. The defendant sponsors did obligate the Corporation 
to at least nine contracts, including one for the manage- 
ment of the building by an agent of the sponsors, which 
extended for three years past the time the shareholders 
were supposedly in complete control (Plan pp. 20, 25, 
Schedule I). 

Jji its early and crucial stages, both prior to and for 
a period of time after closing, this investment was in the 
effective control of the defendant sponsors. The economic 
realities of this scheme are accurately reflected by the 
following observations : 

. , . the development stage — ^the investigation and 
selection of a site, the sale of fractional interests 
to investors, and the reliance on the promoter for 
information — should be the relevant period when com 
sidering who is exercising control. Moreover, even 
in the. management stages, most of the important de- 
cisions have been conclusively made by the sponsor 
before the board of directors begins to function and 
are not subject to change. Such decisions include the 
allocation of shares, the financing arrangements, long- 
term commercial leases, and long-term service con- 
tracts. Indeed, the actual management is often pro- 
vided for by a long-term management contract, again 
arranged by the sponsor (citations omitted).'® 


““Note, Cooperative Housing Corporations and the Federal 
Securities Laws, 71 Col. I, Rev. 118, 128-129 (1971). 
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The offer and purchase of shares in plaintiff Corpora- 
tion meets the third, and final, prong of the Howey test 
as an investment contract. 

Either because shares in plaintiff Corporation consti- 
tute stock or because they constitute investment contracts 
under the federal securities laws, this Court has subject 
matter jurisdiction, and plaintiffs have stated a claim 
upon which relief can be granted. Defendants’ motion 
to dismiss is denied. 

It is So Ordebed. 

/s/ Cha-bles E. Stewart, Jr. 

United States District Judge 

Dated: New York, N. Y. October 11, 1973. 
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Memorandum Endorsed by Judge Stewart, Granting 
Defendant’s Motion for Certification Pursuant 
to 28 U.S.C § 1292(b) for Leave to Take an 
Interlocutory Appeal. 

Defendant’s application for an order amending this 
Court’s order and opinion of October 11, 1973 to include 
the following is granted: 

This court is of the opinion that the order of October 
11, 1973^ involves a controlling question of law as to which 
there is substantial ground for difference of opinion and 
an immediate appeal may materially advance the ultimate 
termination of the litigation. 

So ordered. 

s/ Chabubs E. Stewabt, Jb. 

U.S.D.C. 

11/2/73 
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B 25 
73-8393 

UNITED STATES COURT OP APPEALS 
Second Circuit 

At a Stated Term of the United States Court of Ap- 
peals, in and for the Second Circuit, held at the United 
States Court House, in the City of New York, on the 30th 
day of November, one thousand nine hundred and 
seventy-three. 

( 

1050 Tenants Core., Herbert Saltzman 
and Joan Saltzman, 

Plaintiffs-Appellees, 

v. 

Peter Jakobson, John B. Jakobbon, Arthur D. Emhj 
and Lawrence A. Kobrin, 

Defendants- Appellants, 
1 

It is hereby ordered that the motion made herein by 
f counsel for the petitioners for leave to appeal pursuant 

'' to use § 1292(b) and Rule 5(a) of the Federal Rules of 

Appellate Procedure be and it hereby is granted. 

J. Edward Lumbard 

Walter R. Mansfield 

William H. Mulligan 

Circuit Judges 
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